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third quarter of 2006.  The increase in provision during the quarter 

primarily relates to additional valuation allowances provided for the 

home equity and pay-option loans held in Banking Operations.  
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• Impairment of credit-sensitive residuals of $689.8 million, 

compared to recovery of $26.4 million in the third quarter of 2006. 

Third quarter 2007 impairment includes $540.6 million for prime 

home equity residuals and $156.2 million for nonprime and related 

residuals, offset by a recovery of $7.0 million on prime residual 

securities.  

• Increased provision for representations and warranties in the 

amount of $291.5 million, compared to $41.0 million in the third 

quarter of 2006. This increase relates primarily to increased 

expectations of future representation and warranty claims on loans 

sold or securitized resulting from higher levels of expected future 

defaults. It is our intention to defend our positions vigorously.  

266. Thus, the Company has admitted that the primary causes of its credit-

related problems are HELOCs and pay-option ARMs and asserted breaches of the 

representations and warranties made to purchasers of the Company’s loans – which 

breaches undoubtedly are the result of the Company’s purposeful disregard of 

underwriting standards in an effort to inflate lending volume and artificially 

increase reported earnings.   

267. The Company further disclosed:  “The increase in the provision for 

loan losses was primarily due to higher expectations of losses inherent in our 

portfolio driven by the impact of the weakening housing market and significant 

tightening of available credit on delinquency and default trends as well as portfolio 

seasoning.  The impact was most significant on prime home equity loans and 

Pay-option loans in the held for investment portfolio of Banking Operations.” 

268. In addition, the Company disclosed:  “In the nine months ended 
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September 30, 2007, we recognized impairment of credit-sensitive retained 

interests of $1,472.1 million, including $1,061.6 million related to subordinated 

interests on prime home equity securitizations and $412.1 million related to 

nonprime and related residual interests.” 
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269. The Company’s 10-Q also stated that “all three rating agencies have 

placed our ratings on some form of negative outlook.”  Further, according to the 

filing, if the Company’s credit ratings dropped any further, “our access to the 

public corporate debt markets could be severely limited.”   

270. Investors continued to question Countrywide’s liquidity throughout 

the next quarter.  During the 3Q07, unable to sell many of its mortgages into the 

secondary market, and unable to raise funds using commercial paper and 

intermediate term notes, Countrywide began to take increasing advantage of loans 

from the Federal Home Loan Bank System to keep it afloat.  At the end of 

September, Countrywide owed the system over $51 billion dollars, up from less 

than $29 billion at the end of June.  In late November, however, Countrywide 

again came under fire from Senator Schumer, who expressed his concern that 

Countrywide was abusing the Federal Home Loan Bank system.  In a November 

26, 2007 letter to the Chairman of the Federal Housing Finance Board, Schumer 

wrote: “At a time when Countrywide’s mortgage portfolio is deteriorating 

drastically,” the system’s “exposure to Countrywide poses an unreasonable risk.”  

As Schumer succinctly explained: “Countrywide is treating the Federal Home 

Loan Bank system like its personal ATM.”  Shares of Countrywide accelerated 

their decline following release of Schumer’s letter.  Shares closed the day down 

10%, to $8.64. 

271. The credit concerns came to a head on January 8, 2008, when the 

Company’s stock price collapsed on widespread reports that it would soon have to 

file for bankruptcy protection.  The New York Stock Exchange was forced to halt 

trading in the stock before the Company released a statement denying that it 
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planned to file for bankruptcy.  The price rebounded shortly before tumbling 

further.  Analysts were troubled by a lack of information from the Company.  As 

an analyst from Keefe, Bruyette & Woods, Inc. explained: “The last time their 

stock price dropped like this, the company reiterated that they had ample liquidity 

and capital.  It’s interesting that they have not made that statement today.”  

Countrywide’s shares closed down 28.4%, to $5.47. 
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272. Countrywide’s continuing financial and other disclosures have 

repeatedly demonstrated that the Individual Defendants failed to perform their 

duties and grossly violated their fiduciary duties during the Relevant Period.  The 

Company’s unaudited financial results for 2007, released on January 29, 2008, 

again included huge provisions for loan losses and impairments of retained 

interests, primarily related to the Company’s risky lending activities with HELOCs 

and pay-option ARMs.  For instance, by the end of 2007, the Company had been 

forced to increase its allowance for loan losses to $1.84 billion.  Countrywide was 

also forced to recognize its residual interests bad been impaired (primarily because 

of declining valuations of its retained interests in HELOCs) by $831 million for the 

three month period ended December 31, 2007, as compared to impairment of $690 

million for the three months ended September 30, 2007 and $30 million for the 

three months ended December 31, 2006.   

273. Countrywide’s lending activities and related conduct during this time 

has led to government investigations, civil suits, and further damage to the 

Company’s reputation.  The SEC is reportedly investigating insider trading at the 

Company, and Mozilo revealed in late October that his trades were specifically 

under investigation.  On December 13, 2007, press reports revealed that the Illinois 

Attorney General’s Office was investigating Countrywide’s lending and loan 

origination practices.  Similarly, on December 14, reports revealed that the 

California Attorney General’s Office had launched a similar investigation.  

Additionally, The New York Times reported on January 8, 2008 that court records 
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indicated that Countrywide had fabricated documents related to the bankruptcy 

case of a homeowner targeted for foreclosure.  This incident was in addition to an 

investigation launched in October 2007 by the United States Trustee examining 

Countrywide’s conduct in foreclosure proceedings. 
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274. Lead Plaintiffs filed this action initially in October 2007, seeking, 

among things, to hold Individual Defendants liable for the breaches of their 

fiduciary duties, to recover the damages to the Company, and to disgorge the 

Individual Defendants’ illegal insider trading proceeds.  Rather than answer for 

their improper conduct, Individual Defendants further breached their fiduciary 

duties when they agreed to sell the Company to Bank of America without properly 

valuing the Company’s substantial claims against the Individual Defendants being 

prosecuted derivatively by, among others, Lead Plaintiffs.  Individual Defendants 

engineered this sweetheart deal to Bank of America out of their own self-interest to 

avoid liability for their actions.     
VIII.   THE INDIVIDUAL DEFENDANTS DISSEMINATED 

MATERIALLY FALSE AND MISLEADING  
STATEMENTS TO COUNTRYWIDE’S SHAREHOLDERS 

275. As a result of the Individual Defendants’ disregard for their fiduciary 

duty obligations to Countrywide and its shareholders, they caused the Company to 

issue materially false and misleading statements concerning, among things, 

Countrywide’s lending practices, financial results, and liquidity, throughout the 

Relevant Period.  These materially false and misleading representations failed to 

disclose the following facts, as alleged herein: 

 (i) Individual Defendants disregarded publicly stated 

underwriting and loan-origination practices to artificially inflate 

reported income, earnings and loan volume; 

 (ii) the Company made a substantial amount of loans 

without requiring documentation confirming the credit-

worthiness of borrowers; 
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 (iii) the Company lacked the requisite internal controls 

to determine appropriate allowances for loan losses;  

 (iv) the Company understated reserves and allowances 

for loan losses which did not properly reflect the risk facing the 

Company for the purpose of artificially inflating the Company’s 

reported income and earnings; 

 (v) the Company improperly mischaracterized high-

risk, low-documentation loans as prime loans as opposed to 

sub-prime loans;  

 (vi) the Company engaged in predatory lending 

practices; 

 (vii)  the Company’s purported financial success was the 

result of aggressively and improperly originating risky loans, 

without regard to its stated underwriting and origination 

policies, and without taking adequate reserves to reflect the 

risks associated with such loans; and 

 (viii) the Company did not properly value and failed to 

disclose the ineffectiveness of its hedging with respect to loans 

held for sale, MSRs and retained interests. 
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A. The Individual Defendants Caused 
Countrywide To Issue False Financial  
Results During The Relevant Period 

276. After each quarterly reporting period during the Relevant Period, the 

Individual Defendants caused the Company to publicly report overstated income 

and earnings per diluted share that failed to properly take allowances for loan 

losses for the Company’s risk-laden loan portfolio.  In each instance, the Company 

attributed its positive financial results to management’s exceptional performance 

and the Company’s well-crafted loan origination and underwriting policies.  For 

instance, on April 21, 2004, the Individual Defendants caused the Company to 
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issue an earnings press release for 1Q04 stating: 

“Outstanding operational and financial results characterized the 

first quarter of 2004,” said Angelo R. Mozilo, Chairman and 

Chief Executive Officer.  This performance, in light of rapidly 

shifting environmental conditions, illustrates the strength and 

flexibility of our business model and risk management 

strategies, as the Company delivered impressive results.  
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277. Moreover, the Company repeatedly hyped its business model as 

capable of delivering results despite a market downturn.  For example, on 

October 20, 2004, the Company issued a press release announcing 3Q04 financial 

results, stating:  “Countrywide’s financial results for the quarter – highlighted by 

diluted earnings per share of $0.94 – once again demonstrate the strength and 

resilience of our business model.”  

278. Similarly, on April 27, 2006, the Individual Defendants caused 

Countrywide to issue financial results for 1Q06, stating: 

Countrywide opened the year by delivering strong operational 

and financial performance for its shareholders . . . .  Overall, in 

this challenging environment, Countrywide’s results 

demonstrate the effectiveness of our time-tested business 

model, our focus on mortgage lending and the continued 

diversification of our earnings base. 

279. And, throughout the Relevant Period, the Individual Defendants 

repeatedly assured investors in quarterly earnings announcements that the 

Company’s loan portfolio contained quality loans likely to be repaid.  For instance, 

on October 27, 2005, the Individual Defendants caused Countrywide to announce 

financial results for 3Q05 stating: 

“Countrywide delivered strong results for the third quarter. . . .  

As we begin the fourth quarter, we are well positioned with a 
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$77 billion mortgage loan pipeline, a $171 billion balance sheet 

and a high quality credit profile in our loan portfolio.” 
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280. The earnings releases in ¶¶276-279 were materially false and 

misleading for the reasons stated in Section VI.  For instance, the statement that 

Countrywide possessed “a high quality credit profile” in its loan portfolio was 

particularly false and misleading because during the Relevant Period Countrywide 

utilized a low-documentation loan origination process that skirted the publicly 

stated underwriting standards of the Company for screening loan applicants.  

Moreover, Countrywide’s predatory lending practices placed non-qualifying 

borrowers into risky and abusive loans that often left the borrower with little 

additional income for living expenses. 
B. The Individual Defendants’ False And 

Misleading Conference Calls With Analysts 

281. In addition to issuing materially false and misleading earnings 

releases, throughout the Relevant Period, the Individual Defendants repeatedly 

hosted conference calls for analysts and shareholders during which the Company’s 

management similarly asserted that the Company was better than its competitors at 

managing the risks associated with lending.  For instance, on April 21, 2004, 

Mozilo reassured investors Countrywide was properly monitoring its risks: 

It depends on your ability to manage it.  And we have 

successfully managed this product for years.  And so I 

think using what our competitors do as a barometer will 

put you down the wrong path.  We are a very different 

focused company that understands this product very 

well, how to originate it, how to manage it, how to 

underwrite, how to service it.  

* * * 
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Sub-prime cannot be looked at generically.  There is 

very, very good solid sub-prime business and there is this 

frothy business that you relate to. . . .  [I]t is very 

important that you understand the disciplines that the 

Company had, particularly that Countrywide has, 

which are very strong disciplines in the origination of 

sub-prime loans.  And maintaining that discipline is 

critically important to us.  I don’t think, when you look 

at sub-prime, you have to look at it in various tranches, 

and we are at the high end of that tranche.   
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282. Further, during the same conference call, the Individual Defendants 

reassured investors the Company’s risky loans were similar to traditional, prime 

loans that the Company had historically originated: 

ED GROSHANS, Prudential Securities, Analyst:  You also 

mentioned putting most of the HELOCs into the bank.  I was 

under the understanding that the bank is mostly prime or better 

type or product. And does Countrywide’s current production of 

HELOCs fit those standards? 

ANGELO MOZILO:  Absolutely.  It is well over 720 FICO 

average on HELOCs that we are originating. 

283. Similarly, during a July 22, 2004 conference call, Defendant Mozilo 

deflected concerns over ARM originations: 

GAREESH PAKU, RCG Analyst:  And the couple of questions 

I have are, one, it came up on the last call, basically what’s the 

impact of all of this ARM origination?  I’m a little new to the 

idea of ARM origination and sale.  Can you talk about how 

that’s different from fixed rate mortgage, origination- 
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ANGELO MOZILO:  . . .  [W]e don’t see any difference in the, 

in the servicing of those [ARM] loans.  We don’t see any 

difference in the, currently in the delinquency or foreclosure on 

those loans, again, partially due to the fact that you’ve increased 

values that sort of mitigates and sort of does mitigate the 

servicing problems.  But you got to remember that these ARMs 

– most of these ARMs are not pure ARMs.  They are 3-year 

fixed, 5-year fixed, 7-year fixed, they’re hybrid ARMs.  So, for 

– at least for the time being, these really have to be viewed as 

fixed rate loans until, you know, until the time elapses where 

they become fixed and go to ARMs.  Then we would be dealing 

with pure ARMs.  The pure ARM portion of the ARM business 

being done is still relatively small. 
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284. Similarly, during an April 26, 2005 conference call, the Individual 

Defendants again defended Countrywide’s ARM origination practices: 

ANGELO MOZILO:  On the pay option ARMs itself.  It is a 

very good product. And it fits the needs of many homebuyers, 

and these are again high cycle because of the complexity of that 

product. And -- but we are continuing to originated it and we 

will -- we have no restrictions on the amount, the dollar amount 

or the number of loans that we will do in that area. It’s a time-

tested product, by the way we’ll say we have had that product 

for years. And if you originate it properly, it’s very profitable.   

It is a good product for both us, the lender, and for the mortgage 

broker. It is a lot of flexibility based upon with eight days 

month in terms of how much cash there are available to make 

the payments. So, it’s a very good product and it is time tested.  
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285. Likewise, during a May 24, 2005 conference call Defendant Sambol 

remarked that credit risks associated with ARMs were mitigated: 

DAVID SAMBOL:  These risks are mitigated or addressed in 

part by the different underwriting criteria which are applied to 

these loans relative to those used for traditional fixed-rate 

agency product such as maybe higher credit scores or lower 

loan to value ratios, and also importantly, the paradigm in the 

mortgage market today and with Countrywide in particular, is 

that the increased risk is priced for in a very granular way. And 

as I mentioned the secondary markets have become increasingly 

sophisticated and proficient. They are pricing different credit 

risks, which in turn flows down into the pricing that is offered 

to consumers. 
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286. The Individual Defendants’ statements during conference calls with 

analysts in ¶¶281-285 were materially false and misleading for the reasons stated 

in Section VI.  For instance, the statements that pay-option ARMS were “good 

products” that had been “time tested” and that any risks were “mitigated . . . by 

underwriting criteria” were particularly false and misleading because the 

Individual Defendants were aware that negative amortization associated with the 

portfolio of pay-option ARM loans radically increased during the Relevant Period 

– meaning borrowers were not even paying the minimum interest payments on 

their mortgages – and the risk materially increased that these loans would reset at 

an accelerated rate and borrowers would default.  Despite this, the Individual 

Defendants failed to appropriately increase the loss reserves for these loans in 

order to inflate earnings at Countrywide in violation of GAAP and to mask the 

liquidity crisis Countrywide faced.  Moreover, the pay-option ARM loans were 

new products that the Individual Defendants forced Countrywide to originate in 

order to increase loan volumes.  Indeed, despite the risk of borrower default 

 -103- DERIVATIVE AND CLASS COMPLAINT 

Case 2:07-cv-06923-MRP-MAN     Document 41      Filed 02/15/2008     Page 110 of 208

HP_Administrator
Highlight



 

CONSOLIDATED SHAREHOLDER 

Lead Case No. 07-CV-06923-MRP-(MANx) 

through lax underwriting standards and predatory practices, Countrywide provided 

these loans to many non-qualifying borrowers who would default when the interest 

rate on their pay-option ARM loans adjusted upward. 
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C. The Individual Defendants Caused 
Countrywide To File Materially False 
And Misleading Reports With The SEC 

287. Countrywide’s SEC Form 10-Q and 10-K filings similarly reported 

that the Company was committed to managing credit risk, which was false.  For 

instance, the Company’s 1Q04 Form 10-Q stated the Company managed credit risk 

by selling risky loans to remove the risk from the Company’s balance sheet: 

We also face credit risk, primarily related to our residential 

mortgage production activities.  Credit risk is the potential for 

financial loss resulting from the failure of a mortgagor or an 

institution to honor its contractual obligations to us.  We 

manage mortgage credit risk principally by securitizing 

substantially all mortgage loans that we produce, and by only 

retaining high credit quality mortgages in our loan portfolio.   

288. Similarly, the Form 10-K for the fiscal year ending December 31, 

2004, filed March 15, 2005, and signed by Defendants Mozilo, Kurland, Cisneros, 

Cunningham, Donato, Dougherty, Melone, Parry, Russel, Robertson and Snyder, 

misleadingly reported: 

Credit Risk Management 

We actively manage credit risk to maintain credit losses within 

levels that achieve our profitability and return on capital objectives 

while meeting our expectations for consistent financial 

performance.  

Our Credit Committee, which is comprised of our Chief Credit 

Officer and other senior executives, has primary responsibility for 

setting strategies to achieve our credit risk goals and objectives. Those 
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goals and objectives are documented in our Credit Policy.  

Mortgage Credit Risk  

Overview  

In our mortgage lending activities, we manage our credit risk 

through credit policy, underwriting, quality control and surveillance 

activities as well as through use of credit enhancements, especially 

nonrecourse and limited recourse securitizations. We also employ 

proactive collection and loss mitigation efforts.   

Loan Quality  

Our Credit Policy establishes standards for the determination 

of acceptable credit risks. Those standards encompass borrower and 

collateral quality, underwriting guidelines and loan origination 

standards and procedures.  

Borrower quality includes consideration of the borrower’s 

credit and capacity to pay. We assess credit and capacity to pay 

through the use of credit scores, application of a mortgage scorecard, 

and manual or automated underwriting of additional credit 

characteristics.  

Collateral quality includes consideration of property value, 

condition and marketability and is determined through physical 

inspections and the use of manual and automated valuation models.  

Underwriting guidelines facilitate the uniform application of 

underwriting standards to all borrowers regardless of race, religion 

or ethnic background. Uniformity in underwriting also provides a 

means for measuring and managing credit risk. This allows us, as well 

as government sponsored entities (“GSEs”), private investors, and the 

secondary markets in general, to assess risk, which provides us with 

more flexibility in the sale of loans.  
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* * * 

Our loan origination standards and procedures are designed 

to produce high quality loans. These standards and procedures 

encompass underwriter qualifications and authority levels, appraisal 

review requirements, fraud prevention, funds disbursement controls, 

training of our employees and ongoing review of their work. We help 

to ensure that our origination standards are met by employing 

accomplished and seasoned management, underwriters and processors 

and through the extensive use of technology.  
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289. Much like the Company’s Form 10-K for 2004, the Company filed its 

Form 10-K for the fiscal year ending December 31, 2005, on March 1, 2006.  The 

2005 Form 10-K was signed by Defendants Mozilo, Kurland, Sieracki, Cisneros, 

Cunningham, Donato, Dougherty, Melone, Parry, Russel, Robertson and Snyder. 

290. Much like the Company’s Form 10-K for 2005, the Company filed its 

the Form 10-K for the fiscal year ending December 31, 2006, on March 1, 2007.  It 

was signed by Defendants Mozilo, Sieracki, Cisneros, Cunningham, Donato, 

Dougherty, Melone, Parry, Russel, Robertson and Snyder. 

291. Throughout the Relevant Period, the Company issued financial 

statements that were materially misstated and not presented in accordance with 

GAAP.  Defendants Mozilo and Sieracki repeatedly signed sworn certifications 

regarding Countrywide’s financial statements and the adequacy of the Company’s 

internal controls, which were materially misleading as these sworn certifications 

failed to reveal the Individual Defendants’ knowledge of Countrywide’s violations 

of GAAP.  These certifications were substantially, if not actually, identical.  

Examples of such certifications are attached hereto as Exhibit 1.  

292. Throughout the Class Period, Countrywide’s SEC filings repeatedly 

trumpeted the Company’s risky lending products as “high quality” without 

disclosing the true risks associated with the products as known to the Individual 
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Defendants.  For example, the Form 10-Q for the quarter ending September 30, 

2005, filed November 8, 2005, and signed by Defendants Sieracki and Kurland, 

reported: 
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Loan Production  

Our pay-option loan portfolio has very high initial loan 

quality, with original average credit rating (expressed in terms of 

FICO scores) of 720 and original loan-to-value and combined loan-to-

values of 74% and 78%, respectively.  We only originate pay-option 

loans to borrowers who can qualify at the loan’s fully-indexed 

interest rates. 

293. Similarly, the Form 10-Q for the quarter ending March 31, 2006, filed 

May 9, 2006, and signed by Defendants Sieracki and Kurland, reported: 

Loan Production 

Pay-option loans differ from “traditional” monthly-amortizing 

loans by providing borrowers with the option to make fully 

amortizing, interest-only, or “negative-amortizing” payments. We 

view these loans as a profitable product that does not create 

disproportionate credit risk. Our pay-option loan portfolio has very 

high initial loan quality, with original average FICO scores (a 

measure of credit rating) of 721 and original loan-to-value and 

combined loan-to-values of 75% and 78%, respectively. We only 

originate pay-option loans to borrowers who can qualify at the 

loan’s fully indexed interest rates. 

294. The Individual Defendants caused Countrywide to make similar 

representations throughout the Relevant Period, including in the Company’s Form 

10-Q for the quarter ending June 30, 2006, filed August 7, 2006, and signed by 

Defendants Sieracki and Kurland.   

 -107- DERIVATIVE AND CLASS COMPLAINT 

Case 2:07-cv-06923-MRP-MAN     Document 41      Filed 02/15/2008     Page 114 of 208

HP_Administrator
Highlight

HP_Administrator
Highlight



 

CONSOLIDATED SHAREHOLDER 

Lead Case No. 07-CV-06923-MRP-(MANx) 

295. The Form 10-Q for the quarter ending March 31, 2007, filed May 9, 

2007, and signed by Defendants Sieracki and Kurland, misleadingly stated: 

We manage the credit risk relating to pay-option ARM loans 

through a variety of methods, including active borrower 

communications both before and after funding, through our 

underwriting standards and through the purchase of mortgage 

insurance. Our underwriting standards conform to those required to 

make the pay-option ARM loans salable into the secondary market at 

the date of funding, including a requirement that the borrower meet 

secondary market debt-service ratio tests based on the borrower 

making the fully amortizing loan payment and assuming the loan’s 

interest rate is fully indexed. (A fully indexed note rate equals the sum 

of the current index rate plus the margin applicable to the loan.) 
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296. Further, the Form 10-Q for the quarter ending June 30, 2007, filed 

August 9, 2007, and signed by Defendants Sieracki and Kurland, reported: 

We supplement our credit risk management practices relating to 

pay-option ARM loans through a variety of methods, including active 

borrower communications both before and after funding, through our 

underwriting standards and through the purchase of mortgage 

insurance. Our underwriting standards conform to those required to 

make the pay-option ARM loans salable into the secondary market at 

the date of funding, including a requirement that the borrower meet 

secondary market debt-service ratio tests based on the borrower 

making the fully amortizing loan payment and assuming the loan’s 

interest rate is fully indexed. (A fully indexed note rate equals the sum 

of the current index rate plus the margin applicable to the loan.) 

297. The SEC filings at ¶¶287-296 were materially false and misleading 

for the reasons stated in Section VI.  For instance, the financial statements that the 

 -108- DERIVATIVE AND CLASS COMPLAINT 

Case 2:07-cv-06923-MRP-MAN     Document 41      Filed 02/15/2008     Page 115 of 208

HP_Administrator
Highlight



 

CONSOLIDATED SHAREHOLDER 

Lead Case No. 07-CV-06923-MRP-(MANx) 

Individual Defendants caused Countrywide to issue were particularly false and 

misleading because they failed to disclose the true risks associated with 

Countrywide’s loan portfolio.  Indeed, the Individual Defendants refused to 

appropriately increase the allowance for loan losses, despite knowing that the 

quality of the loans in the portfolio deteriorated significantly, as evidenced by the 

rise in negative amortization associated with the pay-option ARM for loans 

throughout the Relevant Period.  Moreover, the financial statements failed to 

disclose that the derivative hedging for loans held for sale and MSRs did not serve 

as an effective hedge and failed to properly mitigate losses, as publicly stated. 
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D. Throughout 2007, The Individual 
Defendants Misleadingly Asserted That 
Countrywide Was Not At Risk From Bad 
Loans And Was Not Suffering A Liquidity Crisis 

298. Even toward the end of the Relevant Period, the Individual 

Defendants continued to falsely and/or misleadingly state that Countrywide was 

abiding by its strict underwriting and origination procedures and was therefore well 

prepared to deal with the impending day of reckoning that would result in an 

industry wide shake out of irresponsible lenders.   

299. For example, during an interview on March 13, 2007, Mozilo 

misleadingly told the marketplace that the Company’s exposure to risky loans was 

not significant because the Company only originated 7% of loans that were sub-

prime:   

MOZILO:  Well, I think you have to keep things in 

perspective.  You know, there’s an old saying that you don’t 

know who’s swimming naked until the tide goes out, and 

obviously, the tide’s gone out.  And the one’s that you see 

exposed at the moment would be the New Centuries, the 

NovaStars, and the Accredited Home Loans, and, those are 

monoline companies, subprime companies, that did well in the 
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housing boom, in the bubble, but once the tide went out, you 

can see what’s happened.  I think it’s a mistake to apply what’s 

happening to them to the more diversified financial services 

companies such as Countrywide, Wells Fargo and others. 

Certainly, a percentage of our business is subprime. We had 7 

percent of our business underindexing that… 

 

BARTIROMO: Seven percent?  Angelo, so you’ve got seven 

percent of originations coming from the subprime area?  

MOZILO:  That’s correct.  And about .2 percent of our 

assets are in subprime. So I think it’s very important that this 

be kept in perspective. So, for us, what our concern is, Maria, is 

not so much for Countrywide because we’ll be fine. In fact, this 

will be great for Countrywide at the end of the day because all 

the irrational competitors will be gone. So, you have to look 

over this valley you know to the horizon and it looks very 

positive for us 
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300. Shortly after appearing on CNBC to be interviewed by Bartiromo, on 

March 22, 2007, Mozilo appeared on the popular television show Mad Money, 

hosted by Jim Cramer.  Mozilo, once again, was very positive regarding the 

Company’s prospects.  He misleadingly assured investors watching the show that 

Countrywide was essentially a prime lender, and subprime only represented 7-9% 

of the Company’s business.  He again differentiated Countrywide from sub-prime 

lenders, asserting their business model was fundamentally flawed in a way 

Countrywide was not. 

301. Further, on a conference call held on April 26, 2007, Mozilo focused 

investors’ attention on the Company’s growing pipeline of “prime” loans, noting 
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that Countrywide was poised to capitalize on the implosion of irresponsible lenders 

that had populated the industry in the last five years: 

ANGELO MOZILO: Let me just take the first part.  On the 

prime, what is happening in the prime I think should be obvious 

to most observers, is that you have got—you have had 

tremendous consolidation, a lot of people just going out of 

business who are just not participating any longer.  You have 

acquisitions taking place of companies contributing to the rapid 

consolidation, more rapidly than I have ever seen and steeper 

than I have ever seen. 

 As a result, you have less competition and as Dave 

pointed out, rational competition.  So when you have that, one 

is your margins are going to improve.  There is no question that 

there are many players who have entered the business over the 

last five years that had to some degree or another irresponsible 

behavior, conducted themselves irresponsibly, and that 

impacted everybody, Gresham’s Law. 

 But right now, you can see our pipeline increase 

dramatically, prime business.  Margins increased and that 

appears at least to me at the moment to be a trend and one that 

we can see for the next several years.  So that is our view of 

what is happening, and that continues, that trend, towards 

higher quality loans at better margins. 
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302. On the same conference call, Countrywide’s COO, Defendant Sambol 

stated Countrywide’s prime business would continue to grow despite industry 

problems: 

DAVID SAMBOL:  Yes.  Just to elaborate first on the prime 

side, Ken, the first quarter was characterized by very strong 
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volumes and stable pricing margins.   

And as it relates to top-line pricing margins, there was the 

absence of competitive worsening in pricing.  So the outlook is 

very good for our prime business and prime margins. 
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303. On August 23, 2007, Mozilo was again interviewed on CNBC by 

Maria Bartiromo.  During the interview, Mozilo misleadingly assured the public 

and investors the Company was not at risk of suffering a bankruptcy.  Indeed, 

Mozilo blasted the Merrill Lynch analyst who had accurately release an analyst 

report indicating Countrywide would face liquidity constraints: 

Well, first of all let me comment couple things.  One is the, just 

the irresponsible behavior on part of that analyst from Merrill 

Lynch to, yell fire in a very crowded theater in environment 

where you had panic already setting in the overall markets 

unrelated to Countrywide.  Was totally irresponsible and 

baseless.  And it, affected the lives of 61,000 people here at 

Countrywide our employees and more importantly or as 

important our depositors. Our depositors, primarily senior 

citizens, stood on-line frightened to death that Countrywide 

would go bankrupt and lose their money.  Has no basis 

whatsoever.  Strong bank, well overcapitalized accessed to fed 

window. 

* * * 

I can tell you there is no more chance for bankruptcy today 

for Countrywide than it was six months ago, two years ago, 

when the stock was $45 a share.  [We] are a very solid 

company. 
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304. Moreover, during the same interview, Mozilo again reassured 

investors that Countrywide was different than other lenders being hit by the decline 

in the real estate market: 

BARTIROMO: Sure. So what is the future, then, for 

Countrywide? Tell me how you see this debacle playing out? 

 

Mr. MOZILO: Well, I think it’s great. First of all, it’s made us 

stronger. It’s made us stronger. . . .  Countrywide’s future is 

going to be great. You know, it’s always been great. We’ve 

been, you know, we’re one of the best performing share stocks 

and stocks in the New York Stock Exchange for the last 40 

years. You know, better than Berkshire Hathaway, and I love 

Warren, but that it makes me proud to have, you know, people 

that we beat. Microsoft. We’re better than Dell. We’re better 

than all of those to our shareholders. We want to continue doing 

that. That’s who we work for.  So I think down the line this is 

going to be a better company, a more profitable company, and 

a company that’s a great investment for shareholders as we 

continue down the line because the market ultimately will 

come to us.  
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305. The Individual Defendants’ statements during the interviews and 

conference calls in ¶¶299-304 were false and misleading for the reasons stated in 

Section VI. 
E. The Individual Defendants  

Caused The Company’s Proxy  
Statements To Be False And Misleading 

306. Individual Defendants also made materially false and misleading 

statements in the Company’s proxy statements for the annual shareholders 

meetings in 2005 through 2007, and omitted material information from those proxy 
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statements in seeking shareholder votes.  1
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1. The 2005 Proxy Statement 

307. In the Company’s Proxy Statement filed with the SEC on April 29, 

2005 (“2005 Proxy”), Individual Defendants sought a vote in favor of the re-

election of defendants Mozilo, Kurland, Robertson and Russell.  (Kurland resigned 

from the Company in September 2006).  Individual Defendants also sought 

approval of the Company’s Annual Incentive Plan as amended and restated.  The 

2005 Proxy stated that the Annual Incentive Plan’s purposes were, among other 

things, to promote profitability of the Company, to provide officers with an 

opportunity to receive incentive compensation based on profitability, and to attract 

and retain talented executives.  Defendants Kurland, Sambol and Garcia were 

among the executive officers who were to participate in the plan in fiscal year 

ended December 31, 2005.  The 2005 Proxy stated that the Compensation 

Committee awarded participants under the plan based on, among other things, the 

extent to which the performance goals had been achieved.  According to the 2005 

Proxy, earlier that year, the Compensation Committee approved, subject to 

stockholder approval, an amendment and restatement of the plan that expanded the 

types of performance criteria that could be used as goals under the plan.   The 2005 

Proxy sought approval of the plan as amended and restated to establish 

performance goals based on one or more of a number of performance criteria, 

including gross and/or net revenue, gross and/or net income, operating income, 

share price, earnings per share, EBIT and EBITDA.  

308. The 2005 Proxy omitted to state the material fact that Individual 

Defendants would achieve the performance criteria set forth in the Annual 

Incentive Plan by manipulating the Company’s reported financial results and by 

making undisclosed fundamental changes to the Company’s business model that 

relied on riskier products to boost reported figures in order to inflate its stock price 

and drive its short-term performance, as described above.   
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309. Had shareholders known that these material facts, they would not 

have voted to approve the Annual Incentive Plan and would not have voted to re-

elect Mozilo, Robertson and Russell, who remain on the Board to this day and who 

continue to serve on Board Committees despite their breaches of fiduciary duties 

detailed above. 
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2. The 2006 Proxy Statement 

310. In the Company’s Proxy Statement filed with the SEC on April 28, 

2006 (“2006 Proxy”), Individual Defendants sought a vote in favor of the re-

election of defendants Cunningham, Melone and Parry.  Individual Defendants 

also sought approval of the Company’s 2006 Equity Incentive Plan (the “EIP”), 

which the Board had approved earlier that year, subject to stockholder approval.  

The 2006 Proxy stated that the EIP’s purposes were, among other things, to 

promote the Company’s long-term financial success, to attract, retain and reward 

persons who could contribute to such success, and to further align the participants’ 

interests with those of the Company’s stockholders.  The 2006 Proxy stated that 

the Compensation Committee had full authority to administer the EIP, and that the 

Compensation Committee could, under the EIP, grant non-qualified and incentive 

stock options, stock appreciation rights, stock awards and cash incentive awards.  

The 2006 Proxy explained that compensation awards in excess of $1 million would 

be tax deductible to the Company to the extent they qualified as “performance-

based compensation” under section 162(m) of the Internal Revenue Code, based on 

performance measures for awards under the EIP, as selected by the Compensation 

Committee.  The 2006 Proxy listed such performance measures as earnings, 

financial return ratios, net income, stock price, improvement of financial ratings, 

and achievement of income statement, balance sheet and/or strategic business 

objectives.  

311. Once again, Individual Defendants failed to disclose in the 2006 

Proxy that the weaknesses in the Company’s internal controls created the 
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opportunity to skew the Company’s performance results and measures which 

Individual Defendants manipulated by causing Countrywide to engage in 

extremely risky lending businesses and by inflating reported financial results, as 

described in detail above.  The 2006 Proxy also falsely stated that awards by the 

Compensation Committee under the EIP would be given to persons who 

contributed to Countrywide’s success when, in fact, Mozilo, Sambol and the Non-

Defendant Directors – candidates for awards under the EIP – ruined Countrywide’s 

operations and business prospects, and acted in ways that were antithetical to, 

rather than aligned with, the interests of the Company’s stockholders.  The 2006 

Proxy statement also omitted to state the material fact that the Compensation 

Committee members were wholly unqualified to issue such awards as they were 

the cause of exorbitant, unjustifiable compensation packages to Mozilo and others 

that rewarded such insiders for false financial results, extremely risky business 

practices and insider selling. 
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312. In the 2006 Proxy, the Board also encouraged shareholders to vote 

against a shareholder proposal submitted by the American Federation of State, 

County and Municipal Employees (“AFSCME”) that urged the Board to adopt a 

policy permitting shareholders to have the opportunity, at the annual meeting, to 

vote on an advisory resolution to be proposed by Countrywide’s management to 

approve the report of the Compensation Committee set forth in the proxy 

statement.  The proposal sought to give Countrywide shareholders sufficient 

influence over pay practices by establishing an annual referendum process.  In 

support of the proposal, the shareholder proponent noted, among other things, that 

“performance criteria submitted for stockholder approval to allow a company to 

deduct compensation in excess of $1 million are also broad and do not constrain 

compensation committees in setting performance targets for particular executives.  

Withholding votes from compensation committee members who are standing for 

reelection is a blunt instrument for registering dissatisfaction with the way in 
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which the committee has administered the compensation plans and policies in the 

previous year.”  
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313. Not surprisingly, the Board recommended a vote against the proposal.  

In support of that position, the Board stated that the “Compensation Committee has 

a process for establishing executive compensation that is based on performance in 

alignment with stockholder value creation and which responsibly achieves the 

purpose of hiring and retaining the best executives in order to maintain the 

Company’s competitiveness.”  The Board further stated that the Compensation 

Committee “believes that the Company’s compensation policies and programs 

effectively serve the interests of the stockholders and the Company” and that 

“these policies motivate executives to contribute to our overall future success, 

thereby enhancing the value of the Company for the benefit of all shareholders.”    

The Board also stated that it “always exercises great care and discipline in 

determining and disclosing executive compensation.”  With respect to Mozilo’s 

compensation, the Board stated: 

An assessment of our Chief Executive Officer compensation in light 

of the Company’s performance supports the Board’s belief that it has 

implemented pay for performance. From the fiscal year ended 

February 28, 2001 through Fiscal 2005, the Company’s net earnings 

expanded at a compound annual growth rate of approximately 48%, 

from approximately $374 million to $2.5 billion. In the same period, 

total assets grew by a compound annual growth rate of 52% from $23 

billion to $175.1 billion and earnings per diluted share increased by a 

compound annual growth rate of 40%, from $0.79 per diluted share to 

$4.11 per diluted share. In addition to these achievements, over the 

five-year period from December 29, 2000 through December 30, 

2005, our stockholders would have received an 188% total return. 
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These are all strong demonstrations that the work of the 

Compensation Committee has been in the stockholders’ best interests. 
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314. On June 13, 2006, the Company filed additional materials to its 

Schedule 14A to further shore up the Board’s position that shareholders vote 

against AFSCME’s proposal.  In the additional materials, Countrywide stated:  

“Countrywide’s Board of Directors has adopted an effective and responsible pay-

for-performance system, in which the interests of shareholders and management 

are aligned. . . .  The Company is continually focused on ensuring that such 

alignment exists.”  The additional statement also cited metrics that Individual 

Defendants claimed underscored Countrywide’s “outstanding” performance from 

1996 through 2005, including appreciation in net earnings, market capitalization, 

stock price and return to shareholders, and stated that “we will continue to focus on 

developing and executing strategies that deliver returns that meet the expectations 

of our shareholders.” 

315. The Board’s statements in the 2006 Proxy and supplemental materials 

to the 2006 Proxy against the shareholder proposal seeking to give shareholders a 

say in executive pay were materially false and misleading.  The Compensation 

Committee, in fact, had neither a legitimate nor responsible process for 

compensating Countrywide’s senior executives.  Rather, the Board, and the 

Compensation Committee, sought to further the selfish interests of Individual 

Defendants and enable them to steal from the Company through insider selling 

and, in the case of Mozilo, by manipulation of his Rule 10b5-1 plan.  The 2006 

Proxy failed to disclose that the compensation packages that the Board gave to 

Mozilo and other senior executives year after year were out of proportion to actual 

performance, the true results of which were hidden by Individual Defendants and 

only recently came to light.  Further, the 2006 Proxy’s discussion of Mozilo’s 

compensation relative to Countrywide’s performance was materially misleading 

because Mozilo and other top Countrywide officers caused the Company’s 
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performance to gravely deteriorate and its net earnings, asset growth rate and 

stockholder returns all to be artificially inflated, as described in detail above.  In 

addition, the statement that the Board “always” exercises “great care and 

discipline” in determining and disclosing executive compensation was materially 

false and misleading because, as set forth herein, the Board was completely 

derelict in its duties to shareholders to ensure proper controls were in place, and 

instead rewarded senior officers for running Countrywide into the ground and 

profiting from such malfeasance before the true value of the Company became 

known by the Company’s other shareholders.   Moreover, Individual Defendants 

manipulated and falsified the very metrics they cited to underscore Countrywide’s 

“outstanding” performance. 
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316. Had shareholders known these material facts, they would have voted 

in favor of the shareholder proposal seeking to give shareholders a say in executive 

compensation, not have approved the EIP and not have re-elected Cunningham, 

Melone and Parry to the Board. 
3. The 2007 Proxy Statement 

317. In the Company’s Proxy Statement filed with the SEC on April 27, 

2007 (“2007 Proxy”), Individual Defendants sought a vote in favor of the re-

election of Defendants Cisneros, Donato and Synder.  (Cisneros would later resign 

from the Board in October 2007).  In the 2007 Proxy, Individual Defendants also 

sought to encourage shareholders to vote against a shareholder proposal, similar to 

the one submitted for vote at the 2006 annual meeting.  The proposal urged the 

Board to adopt a policy that Countrywide stockholders be given the opportunity at 

each annual meeting of stockholders to vote on an advisory resolution, to be 

proposed by Company’s management, to ratify the compensation of the named 

executive officers set forth in the proxy statement’s Summary Compensation Table 

and the accompanying narrative disclosure of material factors provided to 

understand the table.  As did the shareholder proposal in the 2006 Proxy, this 
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proposal sought to involve Countrywide shareholders in the Company’s 

compensation practices.  
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318. Once again, Individual Defendants encouraged shareholders to vote 

against the shareholder proposal challenging the Board’s entrenched compensation 

practices.  In addition to asserting that the practices sought by the proposal, if 

implemented, might render Countrywide unable to recruit and retain talented 

personnel, Individual Defendants stated:  

In light of the complexity and challenges of the financial services 

industry, intellectual capital is critical to the success of the Company. 

The Company’s short-and long-term prospects are dependent upon the 

quality and motivation of our executive team and we believe our 

executive compensation policies and programs are effective at 

achieving the Company’s goals in these areas. As evidence of this, our 

policies and programs have contributed to attracting and retaining an 

executive management team that has been with the Company for an 

average tenure of 22 years and has delivered outstanding financial 

results through many different business cycles. From the fiscal year 

ended February 28, 1997 through Fiscal 2006, the Company’s net 

earnings expanded at a compound annual growth rate of 

approximately 26%, from approximately $257 million to $2.7 billion. 

In the same period, total assets grew by a compound annual growth 

rate of 39% from $7.7 billion to $199.9 billion and earnings per 

diluted share increased by a compound annual growth rate of 22%, 

from $0.61 per diluted share to $4.30 per diluted share. In addition to 

these achievements, over the 10-year period from December 31, 1996 

through December 29, 2006, our stockholders would have received a 

563% total return. Such extraordinary results, especially in light of a 

transitioning business environment, are all strong demonstrations of 
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the alignment of our pay-for-performance system with our 

stockholder’s best interests.   

The Board and the Compensation Committee strive to enhance the 

Company’s executive compensation policies and programs in light of 

changing industry and market forces to ensure that we provide 

appropriate incentives to our executives to continue to deliver such 

financial results for our stockholders. In this regard, in 2007 we 

enhanced our pay-for-performance compensation system to further 

strengthen the relationship between pay and performance. These 

enhancements are outlined more fully under the heading 

“Compensation Discussion and Analysis.”  We believe our 

compensation policies and practices result from a disciplined and 

thorough process for determining executive compensation as outlined 

in our “Compensation Discussion and Analysis.” 
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319. The foregoing statements were materially false and misleading and 

omitted material facts.  The 2007 Proxy also failed to state that the Compensation 

Committee failed to prevent Individual Defendants from selling shares at inflated 

prices based on material inside information. 

320. Had Countrywide’s shareholders known the material facts 

misrepresented in and omitted from the 2007 Proxy, they would not have voted to 

re-elect Cisneros, Donato and Synder to the Board and would have voted in favor 

of the shareholder proposal. 
IX.   THE INDIVIDUAL DEFENDANTS’ INSIDER SELLING  

A. Relevant Period Insider Sales 

321. Knowing that the inevitable day of reckoning was coming, certain of 

the Individual Defendants made themselves absurdly rich.  Between 2004 and the 

end of 2007, the Individual Defendants sold nearly $850 million of their stock at 
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prices artificially inflated by the Individual Defendants’ false and misleading 

statements and the Company’s stock repurchase program, led by CEO Angelo R. 

Mozilo (who sold over $474 million); former President and COO Stanford L. 

Kurland (who sold over $191 million); current COO David Sambol (who sold over 

$69 million); and Managing Director of Banking and Insurance, Carlos M. Garcia 

(who sold over $64 million).  Appendix A contains a detailed listing of the 

Individual Defendants’ stock sales during the Relevant Period.  Individual 

Defendants’ stock sales during the Relevant Period were unusual and suspicious 

and were far greater than their sales before the Relevant Period. 
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322. The chart below summarizes the sale of significant amounts of 

Countrywide common stock by the Company’s directors: 

Defendant Date Of Sales Shares Sold Proceeds

Mozilo 5/5/04 – 10/12/07 12,874,835 $474,491,038.25

Kurland 1/7/04 – 10/9/06 5,160,975 $191,738,379.34

Sambol 1/2/04 – 7/19/07 1,617,400 $69,878,744.13

Garcia 3/12/04 – 6/21/07 1,368,011 $64,264,344.81

Robertson 11/15/05-7/27/07 272,000 $10,215,668.00

Dougherty 11/29/04-6/15/07 227,905 $9,191,552.73

Snyder 9/21/04-12/19/06 206,400 $7,960,864.30

Cisneros 11/29/04-5/30/07 153,475 $5,637,373.36

Donato 12/29/04-12/15/06 114,142 $4,345,868.00

Cunningham 4/3/06 – 2/2/07 75,000 $3,006,700.00

Russell 12/12/05 10,800 $371,243.62

Sieracki 2/2/04 88,143 $7,496,562.15

TOTALS  22,169,086 $848,598,338.75
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323. At the time of the stock sales set forth above, the Individual 

Defendants possessed knowledge of the Company’s irresponsible lending 

practices, including the need to increase allowances for loan losses and the 

impairment of retained interests in loan securitizations during the Relevant Period.  

Despite knowledge of adverse, material non-public information, the Individual 

Defendants sold Countrywide common stock on the basis of such information 

during the Relevant Period.   

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

B. Countrywide’s Share Repurchase Program  

324. In October 2006, Countrywide’s Board of Directors authorized a share 

repurchase program of up to $2.5 billion, signaling to the market that the Board 

believed Countrywide’s shares to be underpriced.  The market reaction to this 

announcement was swift.  From November 2006 to February 2007, Countrywide’s 

share price rose over $6.50 per share to arrive at an all-time high of $45.03 per 

share on February 2, 2007.  While publicly proclaiming Countrywide shares a 

bargain, however, senior officers and directors were aggressively liquidating their 

stock holdings. 

325. In the fourth quarter of 2006 alone, the Company spent $1.5 billion 

repurchasing 38,639,876 shares with an average price of $38.83 per share.  At the 

same time, Company officers and directors sold over 1.2 million shares of 

Countrywide stock, to correspond with the repurchase program and increased share 

price, for profits of approximately $52 million, as detailed in the chart below.  
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Defendant Date Of Sales Shares Sold Proceeds 

Mozilo 11/1/06 -12/18/06 841,999 $33,575,809.81 

Sambol 10/4/06 -12/28/06 168,000 $6,632,446.40 

Garcia 10/26/06 -12/28/06 75,000 $3,042,126 

Robertson 11/20/06 60,000 $2,388,000 

Dougherty 11/29/06-12/15/06 68,372 $2,791,000.35 

Snyder 12/19/06 20,000 $818,040 

Donato 10/27/06-12/15/06 54,142 $2,142,068.16 

Cunningham 11/1/06 – 12/1/06 10,000 $389,800 

TOTALS  1,297,513 $51,779,290.72 

326. Then, in the second quarter of 2007, the Company spent an additional 

$900 million to repurchase 21,503,512 shares at an average price of $40.37 per 

share.  At the same time, Company officers and directors sold approximately 2.5 

million shares of Countrywide stock for profits of approximately $96 million while 

the Company repurchased shares, as detailed in the chart below.   

 

Defendant Date Of Sales Shares Sold Proceeds 

Mozilo 3/1/07 – 6/19/07 2,274,000 $84,985,729.40 

Sambol 3/7/07 – 6/27/07 65,375 $2,406,639.39 

Dougherty 3/16/07 - 6/15/07 91,161 $3,542,551.50 

Garcia 4/26/07 – 6/21/07 52,500 $2,090,438.25 

Cisneros 5/22/07-5/30/07 79,407 $3,052,529.72 

TOTALS  2,562,443 $96,077,888.26 

 
327. In effect, the Company was supporting the stock price while allowing 

insiders to sell at inflated prices.  Ultimately, in connection with the share 

repurchase program, the Company repurchased 60,143,388 shares of its common 
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stock for $2.4 billion funded by issuing debt securities.   1
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C. Defendant Mozilo Frequently Amended His 
Automatic Stock Sale Plan To Sell Additional 
Shares During The Repurchase Program Period 

328. While the Company repurchased $2.4 billion worth of stock between 

November 2006 and June 2007, Defendant Mozilo frequently revised his 

supposedly “passive” Rule 10b5-1 stock sale plan to sell additional shares each 

month during the buyback periods, as detailed in the above charts. 

329. Rule 10b5-1 stock sale plans were created to allow corporate insiders 

to sell stock based on predetermined triggers, like specified dates or prices, without 

any direct involvement.  Recent academic studies have argued that executives are 

manipulating such plans, which have been described as “Mozilo plans” due to his 

extensive use of them.  As a senior compensation analyst for the Corporate Library 

told the Los Angeles Business Journal, “[t]his Mozilo clause is clearly a loophole 

in the entire trading system…  it’s obviously a way for executives like him to 

enrich themselves, and it’s highly convenient that most of his transactions tend to 

coincide with a negative earnings release. 

330. On September 29, 2007, The Los Angeles Times published an article 

titled:  “CEO sold as stock dropped; Countrywide’s Mozilo made changes to 

trading plan that raise red flags, experts say.  Firm says sales followed policy.”  

The article quoted noted experts finding the sales very suspicious: 

 Although trading plans usually protect executives against 

allegations that they traded on inside information, experts say Mozilo 

may have weakened his defense by making changes in a relatively 

short period of time. 

 “This raises a slew of red flags,” said Andrew Stoltmann, a 

Chicago-based securities lawyer. “Anytime you have revisions or 

modified plans. . . it is extremely suspicious.” 

*  * * 
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 Thom F. Carroll, a financial planner with the Baltimore wealth 

management firm Carroll, Frank & Plotkin, said revising such a plan 

puts an executive “on a slippery slope.” 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 “There are circumstances where the plans could be amended, 

but you better have a good reason because it’s defeating the basis of 

the rule,” Carroll said. “If a guy is changing his plan around, I 

would think that would send up a red flag.  I wouldn’t allow my 

clients to do it.” 

331. Starting in September 2004, Mozilo had a Rule 10b5-1 trading plan 

that lasted through May 2006.  During this time period, Mozilo would sell 52,500 

shares once a week.  The timing and increments were consistent throughout the life 

of the plan.  This amounted to sales of about 200,000 to 250,000 shares per month.  

332. On October 27, 2006, just as the Board was approving the massive 

share repurchase described above, Defendant Mozilo amended his automatic stock 

sale plan, which had expired in May 2006, to allow him to sell 350,000 shares per 

month.   

333. Six weeks later, on December 12, 2006, Defendant Mozilo initiated a 

second automatic stock sale plan to allow him to sell an additional 115,000 shares 

per month. One month later, on January 12, 2007, Countrywide reported that 

foreclosures from the previous month soared 48% over that of 2005.   

334. Less than two months later, on February 2, 2007, Defendant Mozilo 

amended his second automatic stock sales plan to allow him to sell 230,000 shares 

per month.  On this same date, shares of Countrywide hit an all-time high of 

$45.03 per share.  Starting in February 2007, between both of Defendant Mozilo’s 

plans, he could sell 580,000 shares of stock per month.  Countrywide’s stock price 

remained well above $30 per share until July 26, 2007—the day before investors 

caught the first true glimmer of Individual Defendants’ misconduct. 
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335. The following diagram, published in “Mozilo’s stock trades 

questioned,” The Los Angeles Times, Oct. 12, 2007, illustrates Mozilo’s repeated 

amendments of his supposedly “passive” stock sales program just before the 

collapse of Countrywide’s stock price: 
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336. The Board, and the Compensation Committee in particular, is required 

to oversee, administer and monitor the compensation of senior executives.  Rather 

than control the compensation that Countrywide conferred on Mozilo, the Board 

provided Mozilo with compensation packages that were wholly out of proportion 

and scale with those of other CEOs.  In addition, even while Mozilo was 

repeatedly amending his Rule 10b5-1 stock sale plans in order to manipulate this 

supposedly “passive” sales program, the Board took no steps to protect the 

Company and shareholders from Mozilo’s actions or to ensure that shareholders 

received access to the same material information on which Mozilo was trading.  
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337. Although the Board has kept its collective head entrenched firmly in 

the sand, according to published reports, North Carolina’s State Treasurer, Richard 

Moore (“Moore”), wrote the Board in September 2007 to urge them to investigate 

reports of questionable loan practices and Mozilo’s trading practices.  Consistent 

with its prior refusal to act for shareholders, according to the report, the Board 

promptly refused Moore’s request, effectively declaring their intention not to 

investigate any of the questionable (and potentially criminal) practices infecting 

Countrywide.   
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338. One month after writing to the Board, Moore contacted the SEC with 

his concerns.  As revealed in The New York Times (in an October 11, 2007 story): 

 The Securities and Exchange Commission has been 

asked to investigate stock sales made by Angelo R. Mozilo, 

chief executive of the mortgage lender Countrywide Financial, 

in the months before its shares plummeted amid the deepening 

mortgage crisis. 

 In an Oct. 8 letter to the S.E.C. chairman, Christopher 

Cox, the state treasurer of North Carolina, Richard H. Moore, 

questioned changes Mr. Mozilo made to his arranged stock 

selling program, adjustments that allowed him to increase 

significantly his sales of Countrywide shares. 

 After starting a [10b5-1] plan in October 2006, Mr. 

Mozilo twice raised the number of shares that could be sold: 

once in December 2006, when Countrywide stock was $40.50, 

and again in February, when it hit a high of $45.03. He has had 

gains of $132 million since starting the October 2006 plan and 

expects to sell his remaining shares by the end of the week, a 

move that will generate millions more. 
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 “As an investor and a Countrywide shareholder, I was 

shocked to learn that C.E.O. Angelo Mozilo apparently 

manipulated his trading plans to cash in, just as the subprime 

crisis was heating up and Countrywide’s fortunes were cooling 

off,” Mr. Moore wrote. “The timing of these sales and the 

changes to the trading plans raise serious questions about 

whether this is a mere coincidence.”  

* * * 

 Late Friday, Countrywide said that Mr. Mozilo would 

sell almost all of his remaining shares this week before his 

October 2006 selling program expires at the end of the month.  

 As a result, each day this week he has exercised roughly 

140,000 options with a strike price of $9.94 and sold the stock 

at prevailing market prices. Given that the stock has been 

trading around $19 this week — it closed yesterday at $18.80 

— Mr. Mozilo has generated gains of roughly $4 million in the 

last three days.  

 The options that Mr. Mozilo is exercising do not expire 

until 2011. But in a statement last Friday, Mr. Mozilo said that 

his trading plan, intended to diversify his holdings, forced him 

to sell.  

 “The upcoming sales are driven by rules within the 

10b5-1 plan that were established long ago,” he said, “and 

should in no way be viewed as any indication of my future 

outlook for Countrywide.”  

 Regulatory filings show that Mr. Mozilo has about 

500,000 shares remaining and 280,000 options. A year or so 
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ago, he held 1.2 million Countrywide shares and 2.5 million 

options. 
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339. Moreover, besides lining his own pockets before the Countrywide 

ship crashed, it appears Mozilo made sure to enrich his senior staff by telling them 

about the timing of his sales.  There was rampant insider trading which coincided 

with Mozilo’s changes to his Rule 10b5-1 plan and/or the announcement of 

Countrywide’s stock buyback program.  The suspicious timing of these 

transactions raises serious doubts about the legality of these sales. 

340. As illustrated in the following chart, insider sales more than doubled 

in November 2006 compared to October 2006 and stayed at an elevated level in 

December 2006 and January 2007, spiking in February 2007 after Mozilo amended 

his Rule 10b5-1 plan.  For example, the week after Mozilo changed his Rule 

10b5-1 plan in February 2007, all of Countrywide’s insiders (Form 4 filers) sold 

1,139,222 shares of the Company’s stock – 675,986 share of which were sold from 

February 2, 2007 through February 9, 2007 (the week after the Mozilo’s change).  

This compares with only 636,686 shares sold in all of January 2007, the month 

prior, 629,147 shares sold in December 2006 and 749,655 shares in November 

2006.  Insiders sold more the week of February 2 through February 9 than they had 

sold during either of the two preceding months.  Moreover, the total sales for 

February 2007 were almost double the average of the preceding three months: 
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Insider Sales from 10/06 to 2/07
2.9 Million Shares Sold for Proceeds of Over $121 Million
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341. The Board’s refusal to investigate the issues raised in Attorney 

General Moore’s letter evidences that making a pre-suit demand on the Board 

asking them to consider the same issues brought to their attention one month ago 
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would be futile.  Countrywide’s Board is simply not interested in investigating 

Mozilo or his cohorts for their misuse of Countrywide’s information for his 

personal gain.   
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342. Because the Board ignored these issues, the Company is currently 

being injured because the SEC is being forced to act.  As reported in The Wall 

Street Journal on October 18, 2007: 

 The Securities and Exchange Commission has opened an 

informal investigation into stock sales by Countrywide 

Financial Corp.’s chief executive officer, according to people 

familiar with the matter, deepening problems at the nation’s 

largest mortgage lender. 

 At least one area of inquiry, these people say, involves 

stock sales by founder and Chief Executive Officer Angelo 

Mozilo through prearranged executive sales plans.   

 These plans, known as “10b5-1” plans, were designed to 

allow senior executives to sell shares at regular intervals 

automatically. If executives pledge they don’t have insider 

information at the time the plans are established, they can be 

used as a defense against insider-trading charges. Earlier this 

year, however, the SEC started to examine these plans 

following an academic study that said insiders were setting 

them up just ahead of big stock drops. The findings suggest 

some plans may have been abused.   
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X.   THE CURRENT COUNTRYWIDE DIRECTORS  
AGREED TO SELL COUNTRYWIDE TO B OF A IN A  
NO-PREMIUM DEAL DESIGNED AND INTENDED  
TO ELIMINATE THEIR LIABILITY ON VALUABLE  
PENDING DERIVATIVE CLAIMS, AND AT A PRICE  
THAT FAILS TO RECOGNIZE THE VALUE OF THESE CLAIMS 
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343. Against this backdrop – and the virtual certainty of substantial 

personal liability – the Current Countrywide Directors structured a deal that 

attempts not only to eliminate the threat of liability for the derivative claims but 

will net them millions in change-in-control premiums.  Specifically, on January 11, 

2008, Countrywide announced that it had entered into a definitive agreement (the 

“Agreement”) with BofA pursuant to which BofA would purchase Countrywide in 

an all stock transaction worth about $4 billion (hereafter, the “BofA Transaction”).  

Under the announced terms of the BofA Transaction, Countrywide stockholders 

are to receive 0.1822 of a share of BofA shares or every Countrywide share they 

own.   The BofA Transaction is expected to close in the 3rd Quarter 2008. 

344. The BofA Transaction offers no premium to Countrywide 

shareholders and locks up the deal by providing BofA with a right of first refusal in 

the event of a competing proposal.  Indeed, by receiving only 0.1882 shares of 

BoA for every share they own, Countrywide shareholders are receiving 

approximately $7.16 per share, based upon BofA’s January 10, 2008 closing price 

of $39.30.  The day prior to the announcement of the BofA Transaction, on 

January 10, 2007, Countrywide shares closed at $7.75.  Thus, when it was 

announced that the BofA Transaction valued Countrywide at $7.16 per share, a 7.6 

percent discount to its Thursday closing price, the market reaction was swift and 

severe, with Countrywide shares falling $1.18, or 15.2 percent, to $6.57.   

345. Just one month earlier, Countrywide shares were trading at over $12, 

and a year prior they traded at over $42 per share.  The price announced in the 

BofA deal, which amounts to just .31 times Countrywide’s tangible book value, is 

lower than anyone reasonably expected.  David Stepherson, Senior Portfolio 
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Manager at Hardesty Capital Management, stated that “[i]n our business, we’re 

always trying to buy things that are really cheap.  I can tell you with great certainty 

that Bank of America is getting these assets on the cheap.   This thing is trading at 

a point-three times book value.  So basically, they’re buying a dollar’s worth of 

assets for thirty cents.”  Moreover, Gary Gordon, an analyst at Portales Partners LP 

stated, “If people think this is a good deal, they are just wrong.”  Noting that the 

purchase price does not reflect the true value of Countrywide’s mortgage servicing 

rights, and therefore as much as $10 billion below book value, Mr. Gordon also 

stated, “[BofA is] getting the loan origination business for free.” 
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346. Not surprisingly, many stock analysts and industry experts have 

questioned the Countrywide – BofA deal on account of the bargain-basement price 

being paid for Countrywide.  For example, CNNMoney correspondent Susan 

Lisovicz reported that the Wall Street traders she spoke with on the day the deal 

was announced indicated that it was not only the “deal of the century” but the 

“steal of century” because BofA was purchasing the nation’s top mortgage lender 

in a “desperation deal” where the stock price was at or near its bottom. 

347. Ken Horowitz, an analyst at Citigroup, characterized it as a “very 

distressed price.”   

348. Alistair Barr, writing in the January 11, 2008 edition of 

Marketwatch.com, characterized BofA’s purchase price of Countrywide as “very 

attractive,” “distressed,” and a “bargain,” noting that several analysts agreed. 

349. According to Wachovia Capital Markets, LLC analyst Jim Shanahan 

“the purchase price of roughly $4B is well below the most recently reported equity 

capital base of $15B.”  Thus, he wrote, BofA’s purchase of Countrywide “Looks 

like a steal for BofA,” noting that “[i]t seems hard to believe that a Company that 

was issuing trust preferred securities to buy back its own stock six months ago 

would potentially be willing to sell out now far below those levels and at currently 

depressed valuation multiples.”  “If BofA does acquire [Countrywide], the deal 
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price will likely set the floor in the near-term for the valuation of other names in 

the group, in our opinion.”  Even if Countrywide could “muster  $10/share from 

BofA (an approximate 25% premium from today’s closing price),” Wachovia 

concluded, “it would be trading at roughly a 60% discount to reported book value.” 
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350. Paul Miller, an analyst with Friedman, Billings, Ramsey & Co., 

promptly slashed his price target for Countrywide to $7.00, on the belief that the 

purchase price in the BoA Transaction had a built-in “discount of 10-12%.” 

351. Analyst Bruce Foerster, president of South Beach Capital Markets 

characterized the deal as “an opportunity for BofA to pick up a business on the 

cheap.” 

352. UBS research analysts – who prior to the deal being announced had an 

$11 price target on Countrywide shares – similarly commented that the $7.16 

valuation represents a “sizeable discount” to Countrywide’s reported 3rd Quarter 

book value of $23. 

353. According to an article in Forbes, regardless of any consensus among 

analysts, “the market appears to be giving it a thumbs down” as Countrywide 

shares “backed down sharply,” nearly 17%, on news of the deal. 

354. A significant shareholder of Countrywide Financial, SRM Global 

Fund, recently issued a statement opposing the terms of the acquisition:  “We 

strongly believe that the terms of the proposed merger with Bank of America are 

contrary to the interests of the Company’s shareholders.”  In a letter to the 

Company’s Board dated February 13, 2008, SRM Global asserts: 

We are extremely concerned that the value to be received by 

shareholders based upon the proposed terms of the merger represents 

less than half of the book value of the Company as of the end of the 

fourth quarter 2007.  We also believe that the Company’s acceptance 

of the proposed terms of the merger and the Board’s approval of those 

terms are inconsistent with management’s disclosures concerning its 
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financial position and business prospects during the third and fourth 

quarters of 2007.  

 In our view, and particularly in light of the Company’s previous 

public disclosures, the Board has failed to fulfill its duty to act in the 

best interests of all of its shareholders in approving a transaction with 

Bank of America . . . . 
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355. Such a dramatically low price was accepted by the Countrywide 

Board of Directors for obvious personal motives:  it is an attempt to extinguish the 

significant personal liability of the Directors in pending derivative litigation, where 

the Directors themselves are charged with liability to Countrywide for hundreds of 

millions, if not billions, of dollars.       

356. Several Directors, moreover, not only have significant incentives to 

extinguish their personal liability by accepting any price, no matter how low, for a 

sale of control of Countrywide, but also stand to make millions of dollars more to 

the detriment of Countrywide shareholders on account of lucrative severance 

packages that are promised by any change in control deal.  Defendant Mozilo, for 

example, stands to make over $110 million on account of the BofA deal, according 

to The Los Angeles Times.  Thus, the potential change to Mozilo’s personal fortune 

is staggering – instead of being potentially liable for hundreds of millions of 

dollars for looting Countrywide while at the helm, he stands to make millions for 

selling Countrywide shareholders further down the river.  While Mozilo recently 

announced his intention to forego approximately $37.5 million of his $110 million 

payout, this token gesture does nothing to account for his massive personal liability 

for breaching his fiduciary duties and violating securities laws, nor does it soften 

the blow of his potential receipt of approximately $70 million in severance and 

retirement-related payments. 

357. The BofA Transaction dramatically undervalues Countrywide’s 

shares, not only because the price is too low given Countrywide’s financial picture 
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and the market for Countrywide shares, but also because it fails to take into 

consideration a relatively new, but substantial asset of Countrywide:  its derivative 

claims.  These claims, which are potentially worth hundreds of millions, or even 

billions, of dollars, are being disregarded because the Countrywide Board wants to 

see those claims disappear quietly and quickly. 
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358. By the terms of the Agreement with BofA, no provision is made for 

the substantial derivative liability of the Countrywide Board, and no reserves or 

other financial accounts are established to ensure that Countrywide shareholders 

retain the ability to recoup the massive amounts Countrywide recently lost because 

of Individual Defendants’ breaches of fiduciary duties and securities law 

violations.  Instead, the Agreement provides Individual Defendants with a 

substantial benefit (and motive):  it agrees to defend and indemnify past and 

present directors and officers for their breaches of fiduciary duties, including 

providing advancements of costs and expenses for any such litigation, for a period 

of six years.  Given the massive liability facing the Individual Defendants, this 

undoubtedly played a role in inducing their approval. 

359. For its part, in addition to getting a below-market-price deal, BofA 

was able to extract several deal protection devices from the Countrywide Board of 

Directors.  Pursuant to the Agreement, Countrywide Directors agreed to not solicit 

proposals relating to other business combinations (“No Shop Provisions”), and to 

not entertain any discussions or provide any information in connection with any 

proposals relating to other business combinations (“No Talk Provisions”).  Further, 

the Agreement provides that the Countrywide Directors will submit the BofA 

Transaction to shareholders for approval (whether or not the Countrywide Board 

recommends approval or not), and that if the Board fails to recommend approval of 

the BofA Transaction, and rejection of any competing offers, that such action 

would trigger the payment of a termination fee from Countrywide to BofA in the 

amount of $160 million. 
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360. While the termination fee of $160 million included in the Agreement 

does not suggest an aggressively-high or punitive deal protection device in relation 

to the deal value ($4 billion) alone, such a high (4%) fee must be considered in the 

context of this particular deal.  Here, according to preliminary published reports, 

the deal was accomplished in one month or less. Thus, the $160 million bears no 

rational relationship to the actual costs and expenses borne by BofA in conducting 

that amount of due diligence and analysis.  In addition, the $160 million fee must 

also be considered in light of the substantial discount already written into the deal 

in favor of BofA, which has agreed to pay just thirty cents for every dollar of 

Countrywide assets.  Thus, in context, even a 4% termination fee is excessive.  

But, again, none of this mattered much to Countrywide’s Board when BofA 

dangled the possibility of extinguishing their massive liabilities to Countrywide 

and Countrywide’s public shareholders.  
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A. The BofA Transaction Is  
Being Orchestrated By Mozilo  
To Avoid Personal Liability And To 
Further Enrich Himself At The  
Expense Of Countrywide Shareholders 

361. According to preliminary reports of the BofA Transaction, Mozilo 

himself called BofA CEO Ken Lewis in early December 2007 and offered a deal 

so sweet that it was swept up after just a month of due diligence, despite all the 

obvious risks to BofA in the collapsing mortgage lender market.   

362. Mozilo’s self-interests in the BofA Transaction are clear.  Not only 

will he be entitled to a whopping severance-related payday if the BofA Transaction 

is consummated, but if the deal is not consummated, he gets nothing but hundreds 

of millions of dollars in personal liability for profiting at the expense of 

Countrywide and its public shareholders.   

363. The primary reason why the price being paid to Countrywide 

shareholders under the proposed BofA Transaction is grossly insufficient is the 

same reason why Countrywide’s Directors are so keen on accepting the BofA 
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Transaction in the first place – namely, the presence of several derivative actions 

pending against Countrywide’s past and present officer and directors for their 

malfeasance.  
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364. BofA is also an obvious beneficiary, as most analysts and pundits 

agree that it is getting the nation’s largest mortgage lender at a bargain basement 

price.  In contrast, Countrywide’s shareholders are left holding the bag – the same 

bag already looted by Mozilo and the other Individual Defendants.   

365. According to a report on Bloomberg, BofA Chief Executive Ken 

Lewis stated that Mozilo will stay until the sale is completed, but not thereafter, as 

“I would guess [Mozilo] would want to go have some fun.”  Moreover, Mozilo 

will have tens of millions of dollars more in his already sizeable bank account – an 

account that was largely funded at the expense of Countrywide shareholders.  

366. As set forth in greater detail above, Mozilo has already collected over 

$450 million from pay and stock option gains from 2002 to 2007.  Mozilo’s stock 

sales are now the subject of an SEC investigation. 

367. CEO and Founder of San Francisco-based Compensation Design 

Group, Frank Glassner, succinctly questioned the massive payout to Mozilo if the 

BofA Transaction were to go through:  “The boards of both companies are well 

within their right to question these arrangements,” because the “circumstances are 

flat-out egregious.”  It is like “paying the captain of the Titanic buckets of money 

for sinking the ship.” 
B. BofA Knowingly Aided And  

Abetted The Countrywide  
Directors’ Breaches Of Fiduciary Duties 

368. Defendant BofA has knowingly aided and abetted the breaches of 

fiduciary duty committed by the current Countrywide Directors to the detriment of 

Countrywide’s public shareholders.  Indeed, the proposed merger could not take 

place without the active participation of BofA, which was already a 16% 

stakeholder in Countrywide, and thus keenly aware of Countrywide’s mounting 
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legal problems, as well as the massive liabilities facing the Individual Defendants.  

Furthermore, BofA and its principals are the intended beneficiaries of the wrongs 

complained of and would be unjustly enriched if the merger is consummated. 
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369. With full knowledge of the legal problems facing the Individual 

Defendants, BofA induced Countrywide’s current directors to agree to sell the 

Company for inadequate consideration by structuring a transaction that would 

eliminate the Countrywide directors’ personal liability on the pending derivative 

claims.  Specifically, Section 6.7 of the Agreement and Plan of Merger by and 

among Countrywide Financial Corporation, Bank of America Corporation, and 

Red Oak Merger Corporation, Dated as of January 11, 2008 (and filed as Exhibit 

2.1 to the Form 8-K filed by Countrywide on January 17, 2008), would require 

BofA to indemnify each of the Individual Defendants for any liability that they 

may incur on the pending derivative claims.  Individual Defendants and BofA will 

contend that the merger transfers standing to prosecute the derivative claims to 

BofA.  The indemnification provision in the merger agreement would, in essence, 

eliminate any potential liability by the Individual Defendants because it would 

eliminate the possibility that the derivative claims would be pursued by BofA 

following completion of the merger.  By specifically agreeing to indemnify the 

Countrywide directors on the derivative claims and thus eliminating any personal 

liability those defendants may have on the derivative claims if the merger is 

completed, BofA provided the Countrywide directors with an inducement to agree 

to sell the Company for inadequate consideration.  By doing so, BofA intentionally 

and successfully sought to induce the Countrywide directors to elevate their own 

personal interests over the interests of Countrywide and its public shareholders 

and, thus, to breach their duty of loyalty to the Company and its shareholders.   

370. By this suit, Plaintiffs seek to stop this gross profiteering at the 

expense of Countrywide and its shareholders, and demand that there be a carve-out 

of one of Countrywide’s most valuable assets – its derivative claims – from the 
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BofA Transaction, by way of an assignment of those claims to Countrywide 

shareholders prior to any deal being consummated. 
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C. The Preliminary Proxy Statement  
Filed On February 13, 2008 Confirms 
That Countrywide’s Directors And  
BofA Specifically Structured The 
Proposed Deal To Eliminate The  
Personal Liability Of The Individual 
Defendants On The Derivative Claims 

371. On February 13, 2008, Bank of America Corporation filed a Form S-4 

Registration/Proxy statement concerning the proposed merger between 

Countrywide and Red Oak Merger Corporation, a subsidiary of Bank of America, 

which was announced on January 11, 2008 (the “Draft Proxy”). 

372. Although purporting to disclose the process leading to the merger 

agreement with Countrywide and the reasons for the Countrywide Board’s 

acceptance of the merger agreement with Bank of America, the Draft Proxy 

actually confirms that the Countrywide Directors and BofA specifically structured 

the transaction to eliminate the potential liability of the Individual Defendants on 

the derivative claims.   Specifically, the Draft Proxy makes clear that BofA and the 

Countrywide Directors calculated the exchange ratio based on a valuation of 

Countrywide that specifically excludes the value of the derivative claims, failed to 

provide any information regarding the derivative claims to the investment bankers 

hired by Countrywide to provide “fairness opinions” justifying the exchange ratio, 

and have attempted to deliberately mislead the Countrywide shareholders 

regarding the impact that any proposed acquisition by BofA would have on the 

derivative claims. 

373. According to the Draft Proxy, Countrywide and BofA supposedly had 

been engaged in discussions regarding a possible transaction between the 

companies since November of 2007.  Draft Proxy at 24 (“Beginning in mid-

November 2007, with the preliminary approval of the Countrywide board of 

directors, Countrywide and Bank of America agreed that it would be worthwhile to 

 -141- DERIVATIVE AND CLASS COMPLAINT 

Case 2:07-cv-06923-MRP-MAN     Document 41      Filed 02/15/2008     Page 148 of 208



 

CONSOLIDATED SHAREHOLDER 

Lead Case No. 07-CV-06923-MRP-(MANx) 

engage in discussions regarding a potential transaction, and the parties entered into 

a confidentiality agreement.”)   At that time, Countrywide’s stock already had 

fallen significantly from a high in May 2007 of over $41, but was trading around 

$13.00 per share.  However, BofA and the Countrywide Directors did not agree on 

a specific exchange ratio pursuant to which BofA would acquire Countrywide’s 

outstanding stock until January 9, 2008, Draft Proxy at 25 (“During discussions on 

January 8 and 9, 2008, Bank of America and Countrywide agreed to an all-stock 

transaction with a 0.1822 exchange ratio, among other significant terms.”) 
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374. The exchange ratio agreed to by Countrywide’s Directors and BofA 

(0.1822 shares of BofA for each share of Countrywide stock) implied a value of 

Countrywide’s stock of $7.06 per share.  Draft Proxy at 33.  Although represented 

in the Draft Proxy as representing a premium to the closing price of the stock on 

January 9, 2008 (the date of the valuation), the truth of the matter is that the 

implied share price represented 7.6% discount to the closing price of Countrywide 

stock the day before the announcement of the proposed deal.  Regardless, however, 

the simple fact is that the valuation of Countrywide that supposedly justifies the 

proposed sale to BofA at the designated exchange ratio is based on a value of 

Countrywide after the collapse of the Company’s stock price following disclosure 

of the Individual Defendants’ fraud and breaches of fiduciary duties.  Yet, it is the 

Individual Defendants’ misconduct that, in fact, caused the collapse of the 

Company’s stock price in the first place.  If the Individual Defendants’ misconduct 

caused significant harm to the Company, which is precisely what Plaintiffs allege 

here, these claims constitute a significant asset belonging to the Company that was, 

by definition, excluded from the valuation of Countrywide that supposedly justifies 

the deal with BofA. 

375. In valuing Countrywide, however, BofA and the Countrywide 

Directors structured a process that prevented the value of the derivative claims 

from even being considered as an asset of the Company.  To explain, the 
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Countrywide’s Directors retained the services of Goldman, Sachs & Co. 

(“Goldman Sachs”) and Sandler O’Neill & Partners L.P (“Sandler”) to provide 

“fairness opinions” justifying the proposed sale of the Company to BofA.  

Although Countrywide’s own lawyers on the BofA deal have publicly 

acknowledged that a “fairness opinion” is worth about as much as psychiatric 

advice from Charlie Brown’s nemesis Lucy,10 the opinions of Goldman Sachs and 

Sandler here appear to be the product of the maxim “garbage in, garbage out.”  

This is because in providing valuation analyses of Countrywide, Goldman Sachs 

and Sandler each expressly relied upon the Countrywide Directors to provide them 

with access to all information material to valuing the Company.  Yet conspicuously 

absent from the items or factors considered by either Goldman Sachs or Sandler is 

any consideration of the value of the derivative claims or any analysis of the 

derivative claims at all. 

376. The Draft Proxy reports that Goldman Sachs considered the following 

items in providing its analysis of the “fairness” of the proposed BofA deal: 

In connection with rendering the opinion described above and 

performing its related financial analyses, Goldman Sachs reviewed, 

among other things: 

•  the merger agreement; 

•  annual reports to stockholders and annual reports on Form 10-K 

of Countrywide and Bank of America for the five years ended 

December 31, 2006; 

 
10  SLM Corporation v. J.S. Flowers II L.P., Del. Ch. No. 3279-VCS (hearing on 
Oct. 22, 2007), quoting Marc C. Wolinsky, Esq., of Wachtel Lipton Rosen & Katz: 

THE COURT:    A fairness opinion is just a fairness opinion. 
MR. WOLINSKY:  A fairness opinion, you know – it’s the Lucy 

  sitting in the box: “Fairness Opinions, 5 cents.” 
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•  certain interim reports to stockholders and Quarterly Reports on 

Form 10-Q of Countrywide and Bank of America; 

•  certain other communications from Countrywide and Bank of 

America to their respective stockholders; 

•  certain publicly available research analyst reports for 

Countrywide and Bank of America; and 

•  certain internal financial analyses and forecasts regarding 

Countrywide prepared by its management, including certain 

projected cash flows, including from equity issuances, and 

certain analyses of Countrywide’s sources of liquidity and its 

capital adequacy. 
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Draft Proxy at 27. 

377. Similarly, the Draft Proxy reports that Sandler reviewed and 

considered the following in connection with the preparation of its “fairness” 

analysis: 

In connection with rendering its January 10, 2008 opinion, Sandler 

O’Neill reviewed and considered, among other things: 

 •  the merger agreement; 

 •  certain publicly available financial statements and other 

historical financial information of Countrywide that Sandler 

O’Neill deemed relevant; 

 •  certain publicly available financial statements and other 

historical financial information of Bank of America that Sandler 

O’Neill deemed relevant; 

 •  consensus earnings per share estimates for Countrywide for the 

years ending December 31, 2007 and 2008 as published by 

Institutional Brokerage Estimate Systems (“IBES”) and 

reviewed with management of Countrywide; 
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 •  internal financial projections for Countrywide for the years 

ending December 31, 2007 through 2012 as prepared by and 

discussed with senior management of Countrywide; 
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 •  consensus earnings per share estimates for Bank of America for 

the years ending December 31, 2007 and 2008 and an estimated 

long-term growth rate as published by IBES and reviewed with 

senior management of Bank of America; 

 •  the pro forma financial impact of the merger on Bank of 

America based on assumptions relating to transaction expenses, 

purchase accounting adjustments and cost savings as 

determined by the senior management of Bank of America; 

 •  the publicly reported historical price and trading activity for 

Countrywide’s and Bank of America’s common stock, 

including a comparison of certain financial and stock market 

information for Countrywide and Bank of America with similar 

publicly available information for certain other companies the 

securities of which are publicly traded; 

 •  the financial terms of certain recent business combinations in 

the financial services industry, to the extent publicly available; 

 •  the current market environment generally and the banking 

environment in particular; and 

 •  such other information, financial studies, analyses and 

investigations and financial, economic and market criteria as 

Sandler O’Neill considered relevant. 

Draft Proxy at 31. 

378. Conspicuously absent from these lists of items considered by either 

Goldman Sachs or Sandler is any information, whatsoever, regarding the derivative 

claims.  Indeed, nowhere in the Draft Proxy is it even suggested that Goldman 
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Sachs or Sandler were provided with a copy of the operative derivative complaints, 

with any documents detailing the extensive insider sales of the Individual 

Defendants, with any documents detailing the Individual Defendants’ deviation 

from the Company’s publicly disclosed lending policies and practices, or with any 

information at all that would have been necessary for an evaluation of the value of 

the derivative claims as an assert of the Company. 
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379. Instead, the only disclosure in the Draft Proxy that touches upon the 

merits of the derivative claims is the following recitation by the Countrywide 

Directors that they “believe” the claims are “without merit”: 

The various complaints in these actions allege, among other things, 

that Countrywide’s directors breached their fiduciary duties of care, 

good faith, candor and loyalty by entering into the merger agreement. 

More specifically, they allege, among other things, that 

Countrywide’s directors (i) failed to maximize Countrywide’s sale 

price by rapidly approving the merger agreement in an unfavorable 

economic environment, (ii) did not consider the value to Countrywide 

of pending derivative claims against its directors, (iii) obtained 

indemnification in connection with the merger agreement allegedly to 

protect themselves from, among other things, liability in pending 

securities and derivative lawsuits, (iv) approved the merger agreement 

allegedly to receive large severance payments, (v) granted Bank of 

America the right to match any acquisition offer in connection with 

Bank of America’s August 2007 investment in Countrywide, (vi) 

agreed to pay Bank of America a $160 million termination fee in 

certain circumstances, (vii) did not consider the allegedly unique 

benefits Bank of America would receive from acquiring Countrywide, 

(viii) failed to solicit other offers before contracting with Bank of 

America, and (ix) did not disclose all material information about the 
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proposed acquisition to Countrywide’s stockholders. The complaints 

allege that Bank of America aided and abetted these breaches of 

fiduciary duty. The plaintiffs seek, among other things, class action 

status, a court order enjoining or rescinding the consummation of the 

merger or various of its terms, the payment of attorneys’ fees and 

expenses, and damages in unspecified amounts. Countrywide believes 

that these actions are without merit and intends to defend them 

vigorously.   
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Draft Proxy at 40-41. 

380. Regardless of what the Countrywide Directors “believe” regarding the 

merits of the derivative claims, by preventing both Goldman Sachs and Sandler 

from considering any materials relevant to the facts underlying the derivative 

claims the Countrywide Directors effectively precluded Goldman Sachs and 

Sandler from making an independent analysis as to the value of this potentially 

valuable asset, thus rendering the “fairness opinions” that the Countrywide 

Directors have offered as justification for the exceptionally low exchange ratio 

fundamentally flawed and incomplete. 

381. Indeed, a careful review of the Draft Proxy reveals that BofA and the 

Countrywide Directors specifically excluded consideration or analysis of the value 

of the derivative claims because they structured a deal that they hope will eliminate 

any potential liability that the Individual Defendants may face on the derivative 

claims, and have attempted to mislead shareholders in the Draft Proxy regarding 

the impact that the BofA transaction may have on the defendants’ liability. 

382. The only disclosures in the Draft Proxy that discloses the impact that 

the consummation of a sale of Countrywide to BofA may have on the derivative 

claims is the potential impact on the “standing” of Countrywide shareholders to 

pursue such claims.  Specifically, the Draft Proxy states:  
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If the merger is consummated, plaintiffs in pending shareholder 

actions against certain Countrywide officers and directors may lose 

standing to assert derivative claims on behalf of Countrywide because 

the plaintiffs will no longer be stockholders of Countrywide.  (Draft 

Proxy at 5) 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

In addition, if the merger is consummated, plaintiffs in pending 

shareholder actions against certain Countrywide officers and directors 

may lose standing to assert derivative claims on behalf of 

Countrywide because the plaintiffs will no longer be stockholders of 

Countrywide. See “The Merger — Litigation Relating to the Merger” 

on page 41.  (Draft Proxy at 18)  

As Countrywide has previously disclosed in its filings with the SEC, 

Countrywide, certain of its subsidiaries, and certain of its directors 

and officers, among others, are also named as defendants in certain 

putative class actions and shareholder derivative actions asserting 

claims unrelated to the proposed merger. Upon consummation of the 

merger, the plaintiffs in the pending shareholder derivative actions 

may lose standing to assert derivative claims on behalf of 

Countrywide because they will no longer be stockholders of 

Countrywide.  (Draft Proxy at 42) 

Shareholder Derivative Claims.  If the merger is consummated, 

plaintiffs in pending shareholder actions against certain Countrywide 

officers and directors may lose standing to assert derivative claims on 

behalf of Countrywide because the plaintiffs will no longer be 

stockholders of Countrywide. See “Litigation Relating to the Merger” 

on page 41.  (Draft Proxy at 47)   

383. These disclosures are fundamentally misleading and incomplete 

because the true problem with the BofA deal is not that the individual Plaintiff 
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shareholders who are prosecuting these derivative claims may lose standing to 

assert the claims if the sale to BofA is completed, but that the consideration offered 

to Countrywide’s shareholders in the proposed transaction is artificially low 

because BofA and the Countrywide Directors have attempted to structure a 

transaction that they hope will not just deprive Lead Plaintiffs of “standing” to 

prosecute the claims, but to eliminate the Individual Defendants’ liability on these 

claims entirely. 
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384. Specifically, as discussed above, Section 6.7 of the Agreement and 

Plan of Merger would require BofA to indemnify the Countrywide Directors for 

any liability that they may have arising from their service as directors on 

Countrywide’s Board.  Thus, the proposed sale to BofA is not simply designed to 

deprive Lead Plaintiffs from prosecuting the derivative claims, but it is specifically 

designed to eliminate the potential liability of the Individual Defendants on these 

claims.  Nowhere in the Draft Proxy is the intended impact of Section 6.7 of the 

Merger Agreement on the derivative claims disclosed to Countrywide’s 

shareholders. 

385. Instead, the Draft Proxy simply discloses the following: 

Protection of Countrywide Directors and Officers Against Claims.  

Bank of America has agreed to cause the surviving corporation in the 

merger to indemnify and hold harmless each present and former 

director and officer of Countrywide from liability for matters arising 

at or prior to the completion of the merger to the fullest extent 

provided by applicable law. Bank of America also has agreed that it 

will maintain in place existing indemnification and exculpation rights 

in favor of Countrywide directors, officers and employees for six 

years after the merger and that it will maintain Countrywide’s current 

policy of directors’ and officers’ liability insurance coverage, or an 

equivalent replacement policy for the benefit of Countrywide directors 
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and officers, for six years following completion of the merger, except 

that Bank of America is not required to incur annual premium expense 

greater than 250% of Countrywide’s current annual directors’ and 

officers’ liability insurance premium. 
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Draft Proxy at 46. 

386. This disclosure, however, is fundamentally incomplete and misleading 

because it fails to inform shareholders that the indemnification provision in the 

Merger Agreement had a material impact on the valuation of Countrywide and in 

the calculation of the exchange ratio.  Specifically, by excluding the value of the 

derivative claims from the value of Countrywide, BofA and the Countrywide 

Directors were able to structure an exchange ratio that provides Countrywide’s 

shareholders with inadequate consideration in the proposed deal.  And by 

preventing Goldman Sachs and Sandler from having any opportunity to consider 

the value of the derivative claims in calculating the reasonable value of 

Countrywide, BofA and the Countrywide Directors deliberately structured a 

transaction that, if consummated, may enable BofA to acquire Countrywide at an 

artificially low price in exchange for the Individual Defendants herein from being 

held personally responsible for the damage they have caused the Company. 
XI.   CLASS ACTION ALLEGATIONS 

387. Plaintiffs bring this action derivatively on behalf of Countrywide and 

as a Class Action pursuant to Federal Rule of Civil Procedure Rule 23, individually 

and on behalf of all other current holders of Countrywide’s common stock (except 

defendants herein and any persons, firm, trust, corporation or other entity related to 

or affiliated with them and their successors in interest) who are or will be 

threatened with injury arising from defendants’ wrongful actions, as more fully 

described herein (the “Class”).   

388. This action is properly maintainable as a class action for the following 

reasons: 
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 a. The Class is so numerous that joinder of all members is impractical.  

As of January 11, 2007, and at all relevant times herein, Countrywide had 

outstanding over 578 million shares of its common stock, held by individuals and 

entities too numerous to bring separate actions.  It is reasonable to assume that 

holders of the Countrywide common stock are geographically dispersed throughout 

the United States. 
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 b. There are questions of law and fact which are common to the Class 

and which predominate over questions affecting any individual class member.  The 

common questions include, inter alia,  

 ▪   whether the current Countrywide Directors breached their fiduciary duties 

and other common law duties by putting their own financial interests ahead of the 

interests of Countrywide shareholders; 

 ▪ whether the current Countrywide Directors breached their fiduciary 

duties by failing to engage in any good faith negotiation with BofA, and failing to 

perform any due diligence to become fully informed of the terms of BofA’s 

proposal; 

 ▪ whether the current Countrywide Directors breached their fiduciary 

duties by ignoring or undervaluing one of Countrywide’s most valuable assets – its 

derivative claims – and accepting a unfairly-priced deal to protect themselves at 

the expense of the Company and its shareholders; 

 ▪ whether the current Countrywide Directors breached their fiduciary 

duties by agreeing to improper deal protection provisions with BoA, while at the 

same time seeking to advance the majority of the Countrywide Directors’ own 

personal interests over those of Countrywide and its shareholders; and 

 ▪ whether BofA has aided and abetted the current Countrywide 

Directors’ breaches of their fiduciary duties. 

 c. Plaintiffs are committed to prosecuting this action and have retained 

competent counsel experienced in litigation of this nature.  Plaintiffs are members 
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of the Class, and Plaintiffs’ claims are typical of the claims of the other members 

of the Class.  Accordingly, Plaintiffs are adequate representatives and will 

adequately protect the interests of the Class. 
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 d. Plaintiffs anticipate that there will be no difficulty in the management 

of this litigation as a class action. 

 e. The current Countrywide Directors have acted on grounds generally 

applicable to the Class with respect to the matters complained of herein, thereby 

making appropriate the relief sought herein with respect to the Class as a whole. 

 f. Plaintiffs have suffered damages and will continue to suffer additional 

damages as a result of the acts and conduct of the current Countrywide Directors 

alleged herein, including but not limited to (a) damages representing the negative 

market reaction to the BoA Transaction, (b) the loss of hundreds of millions, if not 

billions, of dollars in shareholder value, which would be derived from shareholder 

derivative litigation already pending against the Individual Defendants, and (c) 

damages representing any fees and costs resulting from the defensive measures the 

current Countrywide Directors permitted in the BoA Transaction, the payment of 

which would lower the per share consideration received by the shareholders.   

 g. The prosecution of separate actions would create the risk of: 

 ▪ inconsistent or varying adjudications which would establish 

incompatible standards of conduct for the Defendants, and/or 

 ▪ adjudications which would as a practical matter be dispositive of the 

interests of other members of the Class. 
XII.   DERIVATIVE ACTION ALLEGATIONS 

389. Plaintiffs bring this action derivatively on behalf of and for the benefit 

of Countrywide to redress injuries suffered, and yet to be suffered, by the 

Company as a direct and proximate result of the breaches of fiduciary duty and 

other legal violations alleged herein.  Countrywide is named as a nominal 

defendant solely in a derivative capacity. 
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390. Plaintiffs are shareholders of Countrywide common stock and will 

adequately and fairly represent the interests of the Company and its shareholders in 

this litigation.  Plaintiffs intend to retain shares in Countrywide throughout the 

duration of this litigation. 
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391. Plaintiffs were shareholders of Countrywide at the time of the 

transactions or any part thereof. 

392. The wrongful acts complained of herein subject, and will persist in 

subjecting, the Company to continuing harm because the adverse consequences of 

the injurious actions are still in effect and ongoing.   

393. The wrongful actions complained of herein were unlawfully 

concealed from Countrywide shareholders. 
XIII.   DEMAND EXCUSED ALLEGATIONS 

A. Demand Is Excused Because The 
Board Abdicated Its Fiduciary Duties 

394. Plaintiffs did not make a demand on the Countrywide Board prior to 

instituting this action regarding the claims because the wrongful acts complained 

of herein evidence a pattern of conduct showing a wholesale abandonment of their 

fiduciary duties, including lack of due care and oversight.  Those acts include:   

(a) allowing Countrywide insiders and a majority of the Board to unload 

shares before news of the Company’s financial woes became known to its public 

investors;  

(b) allowing Countrywide to markedly shift its lending practices to 

volatile and sub-prime loans without adequately reserving for the inevitable risks 

that would befall Countrywide when interest rates finally increased and the heady 

days of the real estate market ended;   

(c) allowing for woefully inadequate controls over the Company’s 

policies and practices with respect to underwriting and credit risk exposure which 

created the opportunity for Board members and Company’s insiders to sell 
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hundreds of millions of dollars worth of Countrywide stock at inflated prices;  

(d) allowing Countrywide’s financial statements to be artificially inflated;  

(e) permitting Mozilo to implement and then change the terms of his 

10b5-1 plan, which allowed him to unload more than $300 million in 

Countrywide’s stock since June 2006;  

(f) taking steps to keep the price of Countrywide’s stock inflated by 

initiating a share repurchase program which forced Countrywide to buy back 

shares from Mozilo, a majority of the Board and other Company insiders at 

inflated prices; and  

(g) the outlandish compensation packages that the Board gave to Mozilo 

and other senior executives year after year that were out of proportion to actual 

performance. 
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395. These acts, and the other improper acts set forth herein, which 

demonstrate a pattern of misconduct, were not, nor could they have been, the 

product of a valid or good faith exercise of business judgment. 

396. Whenever a director is entrusted to make a decision about a corporate 

transaction in which that director has a financial interest, the entire fairness 

doctrine is triggered.  The doctrine carries a presumption that the transaction was 

accomplished to favor the interests of the director over the corporation, and the 

director carries the burden of demonstrating that the transaction was actually 

entirely fair to the corporation.  Given that presumption and burden-shifting, the 

business judgment rule is rebutted, and demand is not required.   

397. As detailed above, the Board members were directly involved in the 

misconduct challenged in this action, by virtue of their respective positions on the 

Board’s various committees, or they completely abdicated their responsibility to 

oversee the Company’s operations and let management run roughshod over the 

Company for their personal gain and causing the Company to engage in illegal 

lending practices and improper conduct that rendered the Company’s public 
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disclosures misleading, destroying, in their wake, much of Countrywide’s 

shareholder value.  The Director Defendants’ conduct lacked any legitimate 

business purpose and was not a product of a valid exercise of business judgment.   

As such, demand should be excused as futile.  
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398. The entire fairness doctrine applies here and there is not a majority of 

disinterested and independent directors on Countrywide’s Board to appropriately 

consider a demand as all of Countrywide’s ten directors have disabling interests or 

conflicts.  As such, demand should be excused. 

B. Demand Is Excused Because Board  
Members Face Liability For Illegal  
Insider Selling And Allowed Mozilo  
And Others To Engage In Insider Selling  

399. Demand on the Board is excused because, as set forth above and as is 

detailed in this section, the members of the Board engaged in insider selling.  In 

addition, as set forth above, the Company’s management engaged in insider 

selling, which the Board knew about or allowed them to engage in.   

400. Not only did the Board engage in and approve of illegal insider 

selling, the Board specifically authorized the Company’s stock repurchase program 

to maintain the price of the Company’s stock at artificially inflated levels while 

they were selling stock.   

401. The stock repurchase program was implemented just as news of the 

meltdown in the sub-prime market began to surface, despite Defendants’ 

knowledge that the Company had engaged in risky lending practices and was not 

adequately reserved to accommodate these risky loans, and as such the Company’s 

stock price was already artificially inflated.  The repurchase program, accordingly, 

caused Countrywide to buy back stock at inflated prices from Mozilo, Sambol, and 

other insiders, as well as a majority of other Board members.   

402. Ostensibly, a stock repurchase plan is implemented because the 

company’s directors believe the company’s stock price is below its true value.  
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Here, the Director Defendants authorized a stock repurchase by the Company – but 

they themselves did not believe the stock price was undervalued but, to the 

contrary, knew it was artificially inflated.  Indeed, if the Defendants believed the 

stock was undervalued they would not have sold so many of their personal 

holdings in such suspicious amounts. 
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403. With respect to Mozilo’s 10b5-1 plan, the Board allowed Mozilo to 

set up the plan when they knew (and he knew), or were derelict in their duties in 

not knowing, the Company’s true financial condition and the imminent decline in 

the value of Countrywide’s stock that would follow when the truth behind 

Countrywide’s business model came to light.  Indeed, the Board allowed Mozilo to 

change the terms of his Rule 10b5-1 plan (without any consequence) in rapid 

succession while the proverbial ship was sinking, thereby enabling him to sell 

significant amounts of shares at prices that he and other insiders caused to be 

artificially inflated by their own fraudulent conduct, at the same time the Company 

was buying stock from him as part of its buyback program, using debt that it could 

ill-afford given its undisclosed liquidity crisis.   

404. The Board failed and continues to fail to investigate Mozilo’s changes 

to his Rule 10b5-1 plan despite wide media attention claiming that Mozilo abused 

such plans by changing them at will when they are supposed to fix limits on the 

amount and timing of stock sales by insiders. 

405. Current or former directors engaged in substantial insider selling.  

Specifically, 

a. Defendant Dougherty, who resigned from the Board in March 2007 as 

negative news about Countrywide’s financial condition began to 

circulate, had served during the Relevant Period on the Board’s 

Governance and Compensation Committees.  The Compensation 

Committee was responsible for recommending compensation policies 

to the Board for director, executive and employee compensation 
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packages.  In terms of Dougherty’s sales of Countrywide’s stock, his 

Rule 10b5-1 plan was adopted a mere four months before his 

departure, on November 17, 2006.  Dougherty had no sales for at least 

two years prior to implementation of the plan.  Through this plan, 

Dougherty sold 227,905 shares from November 29, 2006 through 

June 15, 2007, garnering proceeds of over $9 million.  All of 

Dougherty’s insider sales were at prices far in excess of the 

Company’s current stock price. 
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b. Defendant Robertson, who during the Relevant Period served on the 

Board’s Credit, Operations, Strategic Planning, Compensation, 

Finance, Community Affairs and Public Policy Committees, sold 

60,000 shares on November 20, 2006 for proceeds of $2.4 million.  

This sale represented nearly two-thirds of his holdings of 

Countrywide stock.  All of Robertson’s insider sales were at prices far 

in excess of the Company’s current stock price. 

c. Defendant Cunningham, who in 2005 and 2006 served on the Board’s 

Compensation, Technology, Finance, Credit and Operations 

Committees, set up a Rule 10b5-1 plan which was adopted on March 

31, 2006 pursuant to which he sold 5,000 shares per month at the 

beginning of each month.  Cunningham sold shares pursuant to that 

plan consistently until February 2007, when he sold 5,000 shares 

pursuant to his 10b5-1 plan on February 1, 2007 and then sold an 

additional 20,000 shares on February 2, 2007 outside his plan.  This 

sudden and dramatic off increase in sale is very suspicious and well-

timed.  All of Cunningham’s insider sales were at prices far in excess 

of the Company’s current stock price. 

d. Defendant Snyder, who during the Relevant Period served on the 

Board’s Compensation, Technology Committees, sold 20,000 shares 
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on December 16, 2006 after the Board approved the Company’s stock 

repurchase program and during the time period when Mozilo was 

selling his shares.  Snyder received over $800,000 in proceeds from 

that trade.  All of Snyder’s insider sales were at prices far in excess of 

the Company’s current stock price. 
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e. Defendant Cisneros, who during the Relevant Period served on the 

Board’s Audit and Operations and Public Policy Committees, sold 

15,200 shares on May 22, 2006 and 59,132 shares on May 23, 2006, 

for total proceeds of over $3 million.  Those share sales represented 

over 75% of his holdings at the time.  In addition, Cisneros sold 5,075 

shares on May 30, 2007, netting him more than $200,000.  All of 

Cisneros’s insider sales were at prices far in excess of the Company’s 

current stock price. 

f. Defendant Donato, who during the Relevant Period served on the 

Board’s Audit, Finance, Community Affairs, and Responsible 

Lending,, Compensation and Governance Committees, sold 34,142 

shares on October 27, 2006, right when the buyback was announced 

and an additional 20,000 shares on December 15, 2006 for proceeds 

of over $2.1 million.  Prior to his October 27, 2006 sale, Donato’s last 

sale was December 29, 2004, nearly two years ago.  All of Donato’s 

insider sales were at prices far in excess of the Company’s current 

stock price. 

406. Nearly all of the Director Defendants engaged in highly suspicious 

insider trading and are liable for violating their fiduciary duties, and California and 

federal securities laws.  All the Director Defendants failed to exercise any 

oversight whatsoever over Mozilo, Kurland, Garcia and Sambol with respect to 

their massive sales.  Accordingly, a clear majority of the Board is unable to 

consider a demand to investigate Plaintiffs’ allegations that the Defendants 
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engaged in illegal insider selling of Company stock, committed other wrongdoing 

in violation of their fiduciary duties, and artificially inflated the Company’s stock 

price for their own personal gain. The Director Defendants cannot investigate 

allegations of Defendants’ wrongdoing in a disinterested and independent manner. 
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407. Moreover, demand is excused because the Board knew or failed to 

exercise its duties with respect to rampant insider trading by numerous corporate 

insiders who are responsible for Countrywide’s financial problems.  The timing of 

the insiders’ sales (which often coincided with Mozilo’s changes to his 10b5-1 

plan and/or the announcement of Countrywide’s stock buyback program) raises 

serious doubts about the legality of the sales.   

408. For example, the week after Mozilo changed his 10b5-1 plan in 

February 2007, all of Countrywide’s insiders (Form 4 filers) sold 1,139,222 shares 

of the Company’s stock, 675,986 share of which were sold from February 2, 2007 

through February 9, 2007 (the week after the Mozilo’s change).  This compares 

with only 636,686 shares sold in all of January 2007, the month prior, 629,147 

shares sold in December 2006 and 749,655 shares in November 2006.  Insiders 

sold more the week of February 2 through February 9 than they sold during either 

of the two preceding months.  Moreover, the total sales for February 2007 were 

almost double the average of the preceding three months. 

409. Numerous Countrywide insiders (along with Mozilo and Sambol) 

collectively sold nearly $800 million in the Company’s shares since 2004. 

410. Defendant Kurland was the most senior executive at the Company, 

after Mozilo, prior to his unexplained departure from the Company in September 

2006.  Prior to leaving Countrywide, Kurland sold all of his holdings during the 

Summer and early Fall of 2006 – only months before the truth about 

Countrywide’s true financial situation became known.  From September 12 to 

September 15, 2006, Kurland sold 3,776,349 shares for total proceeds of over $130 

million.  Prior to this he had a 10b5-1 plan through which he sold approximately 
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10,000 to 13,000 shares of Countrywide per week from June 8, 2006 through 

September 12, 2006.   
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411. From September 25, 2006 through June 21, 2007, Defendant Garcia, 

Executive Managing Director, Banking & Insurance, sold 716,625 shares for 

proceeds of over $28 million.  Of this amount, he sold 230,000 shares for over $9 

million in proceeds pursuant to a 10b5-1 plan set up on October 26, 2006, 

coinciding with the announcement of Countrywide’s stock buyback program.  

Additionally, 486,625 shares, which were sold for $19 million, were sold pursuant 

to open sales (296,868 shares sold on September 25, 2006 for over $10 million in 

proceeds and 189,757 shares sold on February 2, 2007 for over $8.5 million in 

proceeds), and which were at the same time that Mozilo amended his 10b5-1 plan. 

412. Marshall Gates, Senior Managing Director/CAO, sold 45,000 shares 

from November 2006 through December 2006 for proceeds of over $1.8 million. 

413. Andrew Gissing III, Executive Managing Director, sold 11,092 shares 

for proceeds of nearly $500,000 between February 13 and May 7, 2007. 

414. Ranjit M. Kripalani, Executive Managing Director, Capital Markets, 

sold 63,876 shares between October 30, 2006 and May 8, 2007. 

415. Anne McCallion, Senior Managing Director, Chief Finance 

Operations, sold 71,608 shares from September 2006 through February 5, 2007 for 

proceeds of over $2.8 million.  Of this amount, 21,608 shares were sold on 

February 2 and 5, 2007.   

416. Laura Millema, Senior Managing Director, Chief Accounting Officer, 

sold 24,000 shares on February 2, 2007 for proceeds of over $1 million. 

417. Sandor E. Samuel, Executive Managing Director/Chief Legal Officer, 

sold 122,836 shares for proceeds of nearly $5 million.  Of the shares sold, 83,336 

shares were sold pursuant to a 10b5-1 plan; however, after a 10b5-1 sale on 

October 25, 2007 of 25,044 shares, Samuels sold an additional 39,500 shares on 
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October 27, 2006, for proceeds of over $1.5 million – coinciding with 

Countrywide’s announcement of its share buyback program.   
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418. James Schakett, Executive Managing Director, COO of Countrywide 

Home Loans, sold 32,565 shares on December 29, 2006, for proceeds of nearly 

$1.4 million.   

419. Jeffrey Speakes, Senior Managing Director/Chief Economist, sold 

52,500 shares on February 2, 2007, for proceeds of over $2.3 million. 

420. The Defendant Directors’ refusal to investigate the suspicious insider 

selling by these officers of the Company was a violation of their fiduciary duties, 

rendering them not disinterested and incapable of conducting a thorough 

investigation into Plaintiffs’ allegations. 

C. Demand Is Excused Because The Board 
Either Knew About Or Should Have Inquired 
Into The Company’s Predatory Lending Practices  

421. As discussed above, Countrywide is required to comply with statutory 

and regulatory limits on interest rates and other fees it can charge customers and 

the selling methods that it may employ.  These federal, state and local laws are 

designed to prevent deceptive lending practices that cause consumers with bad 

credit to enter into erroneous and usurious loans.  Countrywide’s predatory lending 

practices, described above, have caused the Company to be the subject of 

government investigations and lawsuits which have placed the Company at risk of 

substantial liability.   

422. According to the Company’s 2006 and 2007 proxy statements, 

Director Defendants Russell (Chair), Cunningham, Robertson and Parry served on 

the Board’s Credit Committee at various times during the Relevant Period.  

According to Countrywide’s 2007 Proxy, the Credit Committee “assists the Board 

of Directors in fulfilling its oversight responsibilities relating to the credit 

objectives, policies, controls, procedures and activities of the Company, including 
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the review of the Company’s credit exposures, credit limits, loss reserve 

methodology, loss mitigation and loss reserve positions.”   
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423. As detailed above, the Company’s credit policies, procedures and 

controls – over which these defendants had responsibility – were so woefully 

inadequate that they allowed for predatory lending practices.  By virtue of their 

position on the Credit Committee, these Director Defendants either knew about the 

predatory lending practices or they abdicated all oversight over the credit policies 

and practices at Countrywide, which created an environment in which the 

Company’s senior management could conduct illegal lending practices. 

424. According to the Company’s 2006 and 2007 proxy statements, 

Director Defendants Donato (Chair), Melone, Parry, Robertson and Russell served 

at various times during the Relevant Period on the Board’s Finance Committee.  

According to Countrywide’s 2007 Proxy, the “purpose of the Finance Committee 

is to assist the Board of Directors in fulfilling its oversight responsibilities relating 

to the financial objectives, policies, procedures and activities of the Company, 

including the review of the Company’s capital structure, source of funds, liquidity 

and financial position.”  By virtue of their positions on the Finance Committee, 

these Director Defendants either knew about the Company’s predatory lending 

practices or exercised no oversight over the financial policies, practices and 

procedures that senior executives, including Mozilo and Sambol employed, as a 

result of which management caused the Company to violate lending laws.  

425. Therefore, a majority of the Board are either directly responsible for 

the Company’s predatory lending practices or were derelict in carrying out the 

express oversight duties with which they were charged as members of the Board’s 

Credit Committee and Finance Committee. 
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D. Demand Is Excused Because The Board’s 
Failure To Exercise Its Duty Of Oversight 
Over Countrywide’s Business Practices Has 
Exposed Countrywide To Increased Risks And 
Has Harmed Its Financial Condition And Prospects  
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426. The Board created an environment in which management was given 

carte blanche to change the Company’s business strategy to extremely risky 

lending practices.  Individual Defendants did so without addressing the attendant 

risks inherent in the change to non-traditional lending products.  These acts led to 

Countrywide suffering substantial economic losses and being denied access to the 

secondary market for mortgage backed securities.   

427. The Board allowed senior management to shift the Company’s focus 

away from its core business involving safer, prime loans to non-traditional, risky 

loans without properly reserving for the increased risks resulting from the shift to 

this highly risky lending business.   

428. The Board’s lack of good faith and oversight exposed the Company to 

other increased risks, including:  a lack of access to capital markets; ratings 

downgrades for its mortgage backed securities; investigations by the SEC and 

other governmental authorities; exposure to lawsuits; and irreparable damage to the 

Company’s reputation.  Their care and oversight was so lacking that senior 

management was able to freely engage in securities fraud, including fraudulent 

conduct that rendered false the Company’s disclosures about its business practices 

and its risk exposure.   

429. Several Director Defendants have completely abdicated their 

responsibilities by leaving the Company when they realized the truth would soon 

be revealed. 

430. Four members of the Board have left within the last year before the 

true situation at Countrywide became known.  For example, on October 18, 2007 – 

shortly before the Company issued its horrid financial results for the third quarter 

of 2007 on October 26, 2007 – Defendant Cisneros resigned from the Board of 
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Directors.  Former director Kathleen Brown, a Goldman Sachs Senior Executive, 

resigned from the Board in March 2007.  (Goldman Sachs is reported to have 

profited handsomely from shorting mortgage securities in the first half of 2007.)  

Edward Heller, a retired partner of law firm Fried, Frank, Harris, Shriver & 

Jacobson (“Fried Frank”), left in June 2006.  Heller was in a position to know what 

Countrywide was facing given that Fried Frank has provided legal services to 

Countrywide, including tax work and other legal opinions. 
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431. Senior executives also left under the Board’s watch.  For example, 

Kurland left in September 2006 and cashed out completely, reaping huge gains 

from insider trades.  And, in April 2007, James Furash, the Chief Executive Officer 

of Countrywide Bank, the division he helped start in 2001, left the Company 

without any explanation.  According to an April 12, 2007 news article on 

Bloomberg News, Countrywide built up Furash’s unit – assets swelled to more than 

$80 billion from $75 million six years ago – by diverting mortgages to the bank 

rather than selling them off to investors. The purported strategy was to cut 

Countrywide’s cost of funding new loans, and the monthly payments from 

homeowners generated a more predictable stream of income than gains from loan 

sales. However, that growth had declined in recent months as U.S. home sales 

slowed, and Countrywide was forced to take out more insurance on mortgages to 

protect against a rise in defaults. 

432. In light of the Board’s complete failure of oversight over senior 

management (including Defendants Mozilo, Kurland, Garcia and Sambol) and 

their conduct during the Relevant Period, the Director Defendants are incapable of 

responding adequately to a demand, and demand on them is therefore excused. 

E. Demand Is Excused Because The Board 
Approved Of Improper Accounting Practices 

433. According to the Company’s 2006 and 2007 proxy statements, 

Director Defendants Melone (Chair), Cisneros, Donato, Russell and Parry served 
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on the Board’s Audit and Ethics Committee at various times during the Relevant 

Period.  According to Countrywide’s most recent proxy, the primary functions of 

the Audit and Ethics Committee include assisting the Board in overseeing the 

integrity of the financial and other information reporting processes of the Company 

and the Company’s system of internal controls.   
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434. As members of Countrywide’s Audit and Ethics Committee, 

Defendants Melone, Cisneros, Donato, Russell and Parry were responsible for 

ensuring that Countrywide’s internal controls were adequate and that the 

Company’s quarterly and annual financial statements were accurate.   

435. However, Countrywide’s internal controls were deficient, and its 

financial statements were inaccurate.  The Audit Committee was directly 

responsible for approving the Company’s materially false and misleading financial 

statements.   

436. Accordingly, there is significant doubt that these Director Defendants 

are disinterested because they face a substantial likelihood of liability for their 

breaches of fiduciary duties, including their duties of good faith, fair dealing and 

loyalty, as well as other violations of law.   

437. These Director Defendants’ complete dereliction of their duties of 

oversight over the Company’s systems and internal controls created the lax 

environment that enabled Mozilo and Sambol to operate Countrywide for their 

own personal gain until they ultimately drove it to absolute ruin – but not before 

they secretly and illegally took for themselves as much profit as possible from the 

Company. 

438. Accordingly, Defendant Directors Melone, Cisneros, Donato, Russell 

and Parry are incapable of responding adequately to a demand, and demand on 

them is therefore excused. 
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F. Demand Is Excused Because The Board  
Has Shown Its Lack Of Independence  
From Mozilo By Repeatedly Granting  
Him Outlandish Compensation Over  
The Objection Of An Independent Adviser 
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439. According to the Company’s 2006 and 2007 proxy statements, four 

directors (Snyder, Cunningham, Donato and Robertson) served at various times 

during the Relevant Period on the Board’s Compensation Committee. They 

directly participated in the grants to Mozilo and Sambol of enormous 

compensation packages which enabled Mozilo and Sambol to engage in massive 

insider selling.   

440. The Compensation Committee was directly responsible for 

administering and managing the Company’s executive compensation program and 

its stock option plans.  Its members during the Relevant Period therefore approved, 

ratified, and were otherwise responsible for Mozilo’s and Sambol’s compensation 

year after year that both defendants used, in part, to effectuate illegal insider sales.   

441. As members of the Compensation Committee during the Relevant 

Period who were responsible for approving the Countrywide stock option grants, 

Director Defendants Snyder, Cunningham, Donato and Robertson knew, or 

recklessly disregarded, that they were approving Mozilo’s compensation in a 

manner that was not a valid exercise of business judgment.  Accordingly, there is 

significant doubt that these Director Defendants are disinterested because they face 

a substantial likelihood of liability for their breaches of fiduciary duties, including 

their duties of good faith, fair dealing and loyalty.    

442. Mozilo has received, and continues to receive, millions of dollars in 

salary, bonuses and other types of compensation: 
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  2003  $  2,266,667  $  23,925,939 

  2004  $  2,466,667  $  23,242,098 

  2005  $  2,666,667  $  22,950,342 

  2006  $  2,866,667  $  48,133,155 

  Total  $10,266,668  $118,251,534 

443. According to the Compensation Committee’s Charter, “In determining 

long-term incentive compensation of the CEO and executive officers, the 

Committee shall consider, among other factors, the Company’s performance, the 

individual’s performance, relative stockholder return, the value of similar incentive 

awards to the individuals at these positions at comparable companies and the 

awards given to the CEO and executive officers in past years.”  However, Mozilo’s 

compensation when compared to the benchmarks in the Compensation 

Committee’s charter shows that the committee simply failed to consider any of the 

purported benchmarks when setting his compensation.   

444. In addressing Mozilo’s compensation for 2006, Countrywide’s 2007 

Proxy reveals that Mozilo received a compensation package valued at $48.1 

million.  Additionally, Mozilo realized $72.2 million through the exercise of stock 

options last year.  Mozilo’s package included salary of $2.9 million, incentive-plan 

payments of $20.5 million, stock awards of $1.1 million and option awards valued 

at $23 million. The Company also paid $15,481 of country club fees for Mozilo 

and $30,196 for tax-and-investment advice, among other benefits.   

445. According to an article published in The Wall Street Journal titled 

“Countrywide Directors’ Dilemma,” the Company’s Directors approved Mozilo’s 

2004 pay package over the objection of the Company’s hired independent adviser.  

Rather than heed the advice of the consulting firm hired for this purpose – and who 
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ostensibly the Directors believed to be qualified at the time of hiring – the 

Directors fired the consulting firm and gave Mr. Mozilo the excessive pay package 

he wanted:    
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Pearl Meyer & Partners, a New York compensation consulting firm, 

was the independent adviser to the board’s compensation committee 

during the board’s 2004 contract-renewal talks with Mr. Mozilo.  The 

consultants urged directors to slim his hefty contract, partly by 

revamping his annual bonus formula, one person familiar with those 

talks says.  Under that formula, the CEO collected the same bonus as 

the prior year even when earnings-per-share growth remained flat. 

Directors kept the formula and decided to replace the consultancy, 

this person adds. 

446. According to a Forbes special report on CEO compensation, Mozilo 

ranked 7th in total compensation in 2006 when compared to all CEOs, well ahead 

of the CEOs of larger financial firms such as Bank of America, JPMorgan Chase, 

and Lehman Brothers.   

447. Additionally, Mozilo, who was due to retire as CEO at the end of 

2006, agreed in October to remain in that post through 2009.  In return for his 

continued employment, the Board promised Mozilo a retirement “reimbursement” 

that would pay Mozilo $10 million over the next three years (an arrangement that 

compensation experts say may be the first of its kind).  Of that amount, $5 million 

is guaranteed while the rest is supposedly contingent on the Company’s 

shareholder return ranking at the median or above those in the Standard & Poor’s 

Financial Services Index.   

448. However, in order to continue payments to Mozilo irrespective of the 

Company’s performance, the contract eliminated a formula that calculated 

Mozilo’s incentive award by using EPS growth.  Because of this change in 

Mozilo’s employment contract, Mozilo could still earn the maximum incentive of 
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$10 million, even if Countrywide’s profits were to fall sharply in 2007, as the new 

contract does not require earnings growth.   
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449. At each turn, the Board has gone out of its way to ensure that Mozilo 

would be excessively compensated.  The recent elimination of EPS growth as a 

benchmark for Mozilo’s compensation is a prime example of the Board’s 

willingness to elevate Mozilo’s compensation over the best interests of the 

Company.   

450. For example, in early to mid part of this decade, when historically low 

interests rates helped Countrywide steer unqualified borrowers into risky loans, 

Countrywide’s EPS grew rapidly.  Between year ended December 31, 2004 and 

2006, EPS increased from $3.90 to $4.42, respectively, an increase of 13%.  

During this time Mozilo’s compensation was tied to Countrywide’s EPS growth.  

See http://pages.stern.nyu.edu/~adamodar/New_Home_Page/articles/buybacksnot 

goodnews.html (“Mozilo’s bonus is based solely on earnings per share. Mr. Mozilo 

has received bonuses worth $56.7 million in the past three years.”).  Given the new 

climate of decreasing EPS numbers, the Board has opted to eliminate EPS growth 

as a metric for compensating Mozilo.   

451. In fact, in 2006, and again in 2007, The Corporate Library, one of the 

nation’s leading corporate governance watchdog firms, gave Countrywide an “F” 

grade for its compensation practices, the lowest possible mark. 

452. In 2006, the Board’s willingness to pay Mozilo far more than his 

counterparts embroiled the Company in disputes with major shareholders.  A June 

9, 2006, press release by the American Federation of State, County and Municipal 

Employees (AFSCME) Pension Plan stated: 

Alarmed at the excessive compensation package being paid to 

Countrywide Financial CEO and Chairman Angelo Mozilo, a 

group of shareholders led by the American Federation of State, 

County and Municipal Employees (AFSCME) Pension Plan are 
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planning to challenge Countrywide’s Board of Directors to give 

them a say on Mozilo’s runaway executive pay. 

* * * 

“Mozilo is making a Godzilla-size pay package equal to six 

percent of Countrywide’s net income,” said AFSCME President 

Gerald W. McEntee.  “It is time that shareholders are given a 

say on whether this type of compensation is in anyone’s best 

interests but Mr. Mozilo’s.” 
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453. Given the excessiveness of Mozilo’s compensation package, the 

Compensation Committee has demonstrated it will not act against the interests of 

Mozilo and is simply unwilling (or unable) to abide by the terms of its charter and 

they have demonstrated that demand on them would be futile. 
G. Demand Is Excused Because The Board 

Repeatedly Has Failed To Exercise Oversight 
Over Compensation Of Senior Executives Generally    

454. In Countrywide’s 2007 Proxy, the Board of Directors strongly 

encouraged a “no” vote on a shareholder proposal that urged Countrywide’s Board 

of Directors to adopt a policy that would give shareholders an annual advisory vote 

on executive compensation.  The outlying excuses included, among others, that the 

Board was in the best position to make compensation decisions, the Compensation 

Committee has access to the best information on compensation practices and has a 

thorough process in place to determine appropriate executive pay and that 

Countrywide already has mechanisms in place to facilitate shareholder input at the 

Board level.   

455. This position is impossible to reconcile with the rampant insider 

selling at Countrywide and Mozilo’s blatant illegal profiting through his 

manipulation of the Rule 10b5-1 Plan, timed to take advantage of Countrywide’s 

share price inflation caused by the share buy-back program (that he and the other 
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Defendants approved) and the misinformation that he and other insiders 

disseminated to the market about Countrywide’s lending practices and controls.   
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456. The Board similarly encouraged a “no” vote on a shareholder proposal 

submitted for the 2006 annual shareholder meeting that likewise sought more 

involvement of shareholders by involving them in a yearly review of senior 

executives’ compensation. 

457. The Board abdicated its duty to revoke the Compensation 

Committee’s authority to set executive compensation when it became clear that the 

Committee was not actually exercising that authority.  The Board had the duty to 

take back its authority to set executive compensation when the Committee failed to 

appropriately fulfill that duty.  Their failure to do so is an abdication which negates 

application of the business judgment rule and excuses demand. 

458. Additionally, the Board acquiesced to giving excessive compensation 

to insiders’ family members.  For example, since June 1, 2005, the Company has 

employed Mozilo’s son as a Branch Manager for approximately $296,709 in base 

salary and bonus, and since 1984, Mozilo’s son-in-law has been employed as 

Director, Fixed Income Products, for approximately $437,965 in base salary and 

bonus.  

459. For these reasons, the Board is unable to adequately respond to a 

demand and, therefore, demand on the Director Defendants would be futile. 

H. Demand Is Excused Because The Board 
Members Are Interested In Retaining Their 
Lucrative Compensation And Prestige As Board Members 

460. Demand is also excused because, in addition to Mozilo’s and 

Sambol’s extraordinary compensation as officers of Countrywide that the Board 

essentially gave away to them, each Board member received his own enormously 

lucrative compensation and other emollients that render him incapable of 

considering the transactions challenged herein.  Demand on the directors other than 
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Mozilo is futile because Mozilo dominated the Board, controlled the selection 

process for Board membership, and ensured that his fellow Board members were 

paid excessively so they would look the other way at the wrongdoing occurring at 

Countrywide. 
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461. According to an article published in The Wall Street Journal titled 

“Countrywide Directors’ Dilemma,” the Company’s Directors receive excessive 

pay calling into question the Directors’ ability to independently assess claims 

against management:  

Critics have long questioned the outsize pay packages and lucrative 

share sales of Countrywide Financial Corp.’s chairman and chief 

executive, Angelo Mozilo. But outside members of the company’s 

board also have above-average compensation, and three of them have 

sold more than $2 million of Countrywide shares apiece since mid-

2006. 

* * * 

Countrywide rewards board members so well that “at some point, 

you cross the line between paying for services provided and a very 

lucrative thing where board members aren’t going to challenge 

management,” says Mark Reilly, a partner at 3C, Compensation 

Consulting Consortium. “I do think they have crossed the line.” 

462. According to the Company’s 2007 Proxy Statement, each director 

received “on an annual basis, shares of restricted stock with an aggregate value 

equal to $220,000, based on the fair market value of our Common Stock on the 

date of grant.”  Directors also had the right to participate in the Company’s group 

health plans and receive reimbursement for spousal travel. They had the right to 

designate charitable contributions of up to $1 million “ratably over five years” and 

to have the Company match contributions of up to $5,000 a year.   

 -172- DERIVATIVE AND CLASS COMPLAINT 

Case 2:07-cv-06923-MRP-MAN     Document 41      Filed 02/15/2008     Page 179 of 208



 

CONSOLIDATED SHAREHOLDER 

Lead Case No. 07-CV-06923-MRP-(MANx) 

463. Additionally, each member of Countrywide’s Compensation 

Committee, as it was comprised in 2006, earned over $400,000 in total 

compensation in that year.  The table below, which was filed with the Company’s 

2007 Proxy Statement, summarizes the compensation paid by the Company to non-

employee directors for the Company’s fiscal year 2006 (excludes all footnotes): 
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Name    

Fees
Earned
or Paid
in Cash

($)   

Stock
Awards

($)    

Change in Pension
Value and 

Nonqualified 
Deferred 

Compensation
Earnings 

($)    

All Other 
Compensation

($)    
Total 

($) 

Henry G. Cisneros    84,250  222,754   —     51,962   358,966

Jeffrey M. Cunningham    84,250  222,754   342   61,962   369,308

Robert J. Donato    92,500  278,352   845   53,158   424,855

Martin R. Melone    99,000  274,368   —     54,219   427,587

Robert T. Parry    154,250  330,355   —     54,219   538,824

Oscar P. Robertson    84,250  278,352   302   44,219   407,123

Keith P. Russell    163,500  269,579   —     59,191   492,270

Harley W. Snyder    97,500  278,352   402   66,524   442,778
 

I. Demand Is Excused Because The Board 
Already Has Exhibited Antipathy Toward 
Investigating Or Prosecuting Corporate Wrongdoing 

464. As described above, the Board has failed to investigate Mozilo’s 

changes to his 10b5-1 plan despite wide media coverage about abuses of those 

plans and his plan in particular. 

465. Demand on the Board would also be futile because the Board has been 

made aware of – and has refused to investigate – Mozilo’s trading practices as well 

as Countrywide’s questionable loan practices.  

466. As noted above, North Carolina’s State Treasurer, Richard Moore 

(“Moore”), wrote to Countrywide’s Board in September 2007 asking the Board to 
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investigate reports of questionable loan practices and Mozilo’s trading practices.  

The Board refused this request without explanation, forcing Moore to request that 

the SEC take action, which it has agreed to do, as reported by The New York Times 

on October 11, 2007 and in The Wall Street Journal on October 17, 2007.    
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467. The Board’s response to Moore’s letter is not the first instance where 

the Company has resisted providing investors with information concerning 

Mozilo’s compensation. The Board has also rebuked efforts by other Countrywide 

shareholders to encourage investigation of and more transparency with respect to 

compensation of senior management.  For example, in October 2006, the Company 

refused to allow LAMPERS to inspect Countrywide’s books and records to 

investigate the possibility that stock option grants over the past seven years to 

Company executives, including Mozilo, Kurland and Sambol, may have been 

manipulated by backdating and “spring loading” options.  On October 2, 2007, 

Vice Chancellor Noble issued an Order finding that LAMPERS made an adequate 

showing of a credible basis to infer possible corporate misconduct and ordered 

Countrywide to comply with LAMPERS’s demand to inspect certain documents 

that relate to such suspicious grants of executive stock options. See LAMPERS v. 

Countrywide Fin. Corp., No. 2608-VCN, slip. op. at 38 (Del. Ch. Oct. 2, 2007). 

Countrywide has yet to turn over the documents. 

468. The Director Defendants’ repeated resistance to investigating patent 

misconduct at Countrywide demonstrates that a demand on them to take action 

with respect to the conduct challenged herein would be futile. 
J. Demand Is Excused Because The Board 

Has Personal Financial Interests That 
Conflict With The Interests Of 
Countrywide’s Public Shareholders 

469. As set forth in greater detail above, the Director Defendants cannot 

fairly consider demand because they have personal financial interests at stake, not 

just in this litigation, but also in relation to the BofA Transaction.  If the BofA 
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Transaction is consummated, the Board effectively negotiated for itself an 

extremely broad “defense and indemnity” provision, which would effectively 

transfer their personal financial liability to BofA and insulate the Board from 

liability for their misconduct alleged herein.  In exchange for such a provision, the 

Directors Defendants sold Countrywide’s public shareholders down the river by 

accepting a discounted, fire-sale price.   
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470. Because the Director Defendants have personal financial interests at 

stake in this litigation and in the BofA Transaction, there exists more than 

reasonable doubt about their ability to fairly and impartially consider demand. 

471. Defendant Sambol is additionally conflicted and incapable of 

impartially considering demand as he will further inequitably gain as a result of the 

BofA Transactions.  BofA has effectively purchased Defendant Sambol’s vote on 

the BofA Transaction by promising him he will lead the combined consumer 

mortgage business once BofA completes its proposed purchase of Countrywide.  

As a result, Sambol stands to gain significant remuneration as a result of the 

completion of the BofA Transaction and he cannot exercise fair and impartial 

judgment concerning Plaintiffs’ allegations. 
K. Demand Is Excused 

Because The Director 
Defendants’ Suffer Additional 
Miscellaneous Conflicts And Constraints 

472. The Board cannot independently investigate Plaintiffs’ claims because 

certain members of the Board have already, and improperly, jumped to the 

conclusion that the Company’s senior management (including Mozilo) has done no 

wrong.  For instance, in an October 18, 2007 resignation letter to Defendants 

Mozilo and Snyder, Defendant Cisneros declared his unwavering admiration for 

the Company’s Board, its founder and its Lead Director:  “Please know of my 

immense admiration for Countrywide as a company, of my appreciation for its 

workforce, and of my respect for the members of the Board and for you as its 
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leader for so many years.”  Moreover, the BofA deal provides indemnity 

agreements requiring that the Individual Defendants are held harmless for their 

conduct. 
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473. The Board cannot independently investigate Plaintiffs’ claims because 

Mozilo and the other Board members put Sambol, a long-time loyal associate of 

Mozilo who also engaged in illegal insider trading, on the Board in September 

2007 to insulate Defendants from being subjected to a full and proper scrutiny 

which would otherwise have occurred had the Board appropriately appointed new 

independent, outside directors to investigate management’s wrongdoing.  

474. The Board members sit on committees that oversee the very conduct 

that is challenged.  As such, these Board members either knew and approved of 

management’s wrongdoing, or so abdicated their oversight responsibilities as to 

render demand unnecessary. 
XIV.   RELIANCE ON DEFENDANTS’  

MATERIALLY FALSE AND MISLEADING STATEMENTS 

475. As a result of the misconduct alleged herein (Individual Defendants’ 

misstatements and omissions), the market for Countrywide securities was 

artificially inflated.  Under such circumstances, the presumptions of reliance 

available under the “fraud-on-the-market” theory and Affiliated Ute apply. 

476. Throughout the Relevant Period, Countrywide justifiably expected the 

Individual Defendants to disclose material information as required by law and SEC 

regulations in the Company’s periodic filings with the SEC and in the Company’s 

offering documents for the sale of the Company’s securities.  The Defendants were 

under a fiduciary duty to make such disclosures.  Countrywide would not have 

repurchased its securities at artificially inflated prices if the Individual Defendants 

had disclosed all material information then known to them, as detailed herein.  

Thus, reliance by Countrywide should be presumed with respect to the Individual 

Defendants’ omissions of material information as established under the Affiliated 
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Ute presumption of reliance. 1
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477. The market for the Company’s securities was, at all times, an efficient 

market that promptly digested current information with respect to the Company 

from all publicly-available sources and reflected such information in the prices of 

the Company’s securities.  Throughout the Class Period: 

(a) Countrywide’s stock met the requirements for listing and was listed 

on the New York Stock Exchange; 

 (b) As a regulated issuer, Countrywide filed periodic public reports with 

 the SEC; 

 (c) Countrywide’s securities volume was substantial during the Relevant 

 Period; 

 (d) Countrywide was followed by various analysts employed by major 

Wall Street brokerage firms, who wrote reports which were distributed to the 

sales force and certain customers of the brokerage firms and which were 

available to various automated data retrieval services; and 

 (e) The market price of Countrywide securities reacted efficiently to new 

information entering the market. 

478. The foregoing facts clearly indicate the existence of an efficient 

market for trading of Countrywide securities and support application of the fraud-

on-the-market theory.   

479. Countrywide relied on the integrity of the market price for the 

repurchase of its securities and is entitled to a presumption of reliance with respect 

to the Individual Defendants’ misstatements and omissions alleged in this 

Complaint.  

480. Had Countrywide known of the material adverse information not 

disclosed by the defendants, or been aware of the truth behind the defendants’ 

material misstatements, Countrywide would not have engaged in the stock re-

purchase program detailed herein to purchase Countrywide stock at artificially 
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inflated prices. 1
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XV.   INAPPLICABILITY OF THE PSLRA SAFE HARBOR 

481. The statutory safe harbor applicable to forward-looking statements 

under certain circumstances does not apply to any of the false or misleading 

statements pleaded in this Complaint.  First, the safe harbor provided by the Private 

Securities Litigation Reform Act of 1995 (the “PSLRA”) does not apply to false or 

misleading statements that are contained in financial statements which purport to 

have been prepared in accordance with GAAP.  Second, the statements complained 

of were not forward-looking statements nor were they identified as forward-

looking statements when made.  Rather, the false or misleading statements 

complained of in this Complaint concerned historical and/or current facts and 

conditions existing at the time the statements were made. 

482. To the extent that any of the false or misleading statements alleged 

herein can be construed as forward-looking statements, they were not accompanied 

by any meaningful cautionary language identifying important facts that could 

cause actual results to differ materially from those in the purportedly forward-

looking statements.  Alternatively, to the extent the statutory safe harbor would 

otherwise apply to any forward-looking statements pleaded herein, the Individual 

Defendants are liable for those false or misleading forward-looking statements 

because at the time each of those statements was made, the speaker(s) knew the 

statement was false or misleading, or the statement was authorized and/or 

approved by an executive officer of Countrywide or of an Individual Defendant 

who knew that the statement was materially false or misleading when made. 
XVI.   APPLICATION OF GROUP PLEADING 

 DOCTRINE TO THE INDIVIDUAL DEFENDANTS 

483. The Individual Defendants participated in the drafting, preparation 

and/or approval of the various public and shareholder and investor reports and 

other communications concerning Countrywide that are complained of herein and 
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were aware of, or recklessly disregarded, the misstatements contained therein and 

the omissions therefrom, and were aware of their materially false and misleading 

nature.  Because of their positions with Countrywide, each of the Individual 

Defendants had access to adverse undisclosed information about Countrywide’s 

business prospects and financial condition and performance as particularized 

herein, and knew (or recklessly disregarded) that these adverse facts rendered the 

statements complained of herein materially false and misleading. 
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484. The Individual Defendants, because of their positions of control and 

authority as officers and controlling persons of the Company, were able to and did 

control the content of the various SEC filings, press releases and other public 

statements pertaining to the Company during the Relevant Period.  Each of the 

Individual Defendants was provided with copies of the documents alleged herein to 

be misleading prior to or shortly after their issuance and/or had the ability and/or 

opportunity to prevent their issuance or cause them to be corrected.  Accordingly, 

each of the Individual Defendants is responsible for the accuracy of the public 

reports, releases and statements detailed herein and is therefore primarily liable for 

the representations contained therein. 
XVII.   LOSS CAUSATION 

485. Throughout the Relevant Period, as detailed above, the price of 

Countrywide’s common stock was artificially inflated as a direct result of 

Individual Defendants’ material misrepresentations and omissions regarding the 

Company.  Indeed, during the Relevant Period, Countrywide’s common stock 

reached a high of approximately $45 per share in February 2007.  The true value of 

the Company’s stock during the Relevant Period, as evidenced by the price by 

which Defendants are willing to sell the Company after the truth concerning the 

Company’s true financial condition was revealed, was far less than its peak price 

of $45 per share.   
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486. Individual Defendants concealed the true financial condition of the 

Company, its true underwriting procedures, and material risks to the Company’s 

liquidity.  As a result, Individual Defendants materially misrepresented the 

creditworthiness of Countrywide and its future prospects and ability to fund its 

operations.  As the true financial condition of the Company was revealed, and the 

risks associated with the Company’s true creditworthiness materialized, including 

those relevant to evaluation of the Company’s potential to suffer a liquidity crisis 

and possible bankruptcy, the Company’s stock price declined dramatically causing 

harm to the Company.   
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487. Similarly, throughout the Relevant Period, Individual Defendants 

concealed the true reasons for their own sales of Countrywide stock.  As a result, 

Individual Defendants materially misrepresented their own true, subjective 

valuations of the Company’s stock price.  As investors came to doubt the veracity 

of Individual Defendants’ representations concerning the bases for their stock   

sales – and by doing so investors questioned the integrity of the Company’s 

management and directors – the price of Countrywide shares declined and the 

Company was injured. 

488. When the truth about Countrywide was revealed to the market, as is 

set forth in Section VII titled “Defendants’ misconduct and Breaches of Duty Have 

Devastated Countrywide’s Business and Financial Condition”, the inflation that 

had been caused by Individual Defendants’ material misrepresentations and 

omissions was eliminated from the price of Countrywide’s common stock causing 

significant damage to Countrywide.  Countrywide’s common stock price 

consistently reacted to information in the marketplace, including, but not limited 

to, the following: 

• On July 24, 2007, Countrywide reported a $417 million impairment charge 

on loans that it could not sell, and lowered earnings guidance.  

Countrywide’s stocked declined from a close of $33.88 per share on July 23, 
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2007 to close at $30.34 per share on July 24, 2007, with an intra-day low of 

$29.50. 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

• On August 3, 2007, after announcing that Countrywide had access to nearly 

$50 billion in short-term funding, investors remained concerned about 

liquidity and internal controls with respect to lending practices and the stock 

declined over 6%, to close at $25 per share, with an intra-day low of $24.73 

per share, after closing at $26.77 per share the day before. 

• On August 9, 2007, Countrywide filed its Form 10-Q for 2Q07, announcing 

an $11.5 billion draw down on its credit lines, which raised liquidity 

concerns.  Countrywide’s stocked declined from a close of $28.51 per share 

on August 9, 2007 to close at $27.71 per share on August 10, 2007, with an 

intra-day low of $24.76.  

• On August 15, 2007, Kenneth Bruce, a Merrill Lynch analyst in San 

Francisco, stated in a research note that “[e]ffective insolvency” would result 

if creditors force Countrywide to sell assets at depressed prices or investors 

lose confidence in its ability to raise cash and that shareholders shouldn’t 

“understate the importance of liquidity . . . .  If liquidations occur in a weak 

market, then it is possible for CFC to go bankrupt.” Countrywide was 

downgraded to “sell” from “buy” in the note.  Countrywide stock then 

declined $3.17 to $21.29 per share, a 13% drop.  In reaction to this news, 

Countrywide’s stock price continued to decline the next day to close at 

$18.95 per share, with an intra-day low of $15 per share. 

• On August 23, 2007, Defendant Mozilo sparked further investor concern 

over Countrywide’s liquidity and operational health when he warned that the 

current housing slump may lead to a recession.  Countrywide common stock 

declined on this news, dropping from a close of $22.02 per share on August 

23, 2007, to close at $21 per share the next day, with an intra-day low of 

$20.7 per share. 
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• On August 26, 2007, The New York Times  published an article detailing 

Countrywide’s abusive lending practices stating that “documents from the 

subprime unit also show that Countrywide was willing to underwrite loans 

that left little disposable income for borrowers’ food, clothing and other 

living expenses.”  After closing on Friday, August 24, 2007, at $21.00 per 

share, the common stock declined $1.00 to close at $20.00 per share on 

August 27, 2007, with an intra-day low of $19.53 per share. 

• On September 5, 2007, Countrywide announced layoffs of 900 employees in 

its mortgage production division.  The job cuts came on the heels of 

disclosed drops in lending volumes and rising defaults, creating further 

concern with regard the Company’s operational viability.  The stock 

declined from $19.81 per share on September 4, 2007, to close at $18.81 per 

share on September 5, 2007.  In the subsequent days, the common stock 

continued to decline, closing at $16.62 per share on September 12, 2007. 

• On October 17, 2007, Bloomberg reported that the SEC had begun an 

informal investigation into the insider sales of Defendant Mozilo.  On 

October 18, 2007, the stock closed at $16.51 per share, $.84 below the 

previous day closing price. 

• On October 23, 2007, Countrywide announced that it would begin to contact 

borrowers and offer refinancing and/or interest rate modifications on $16 

billion in loans with rates set to adjust upward by the end of 2008.  In 

reaction to the rising risk of defaults associated with the Company’s loan 

portfolio, the common stock declined from $15.05 per share on October 23, 

2007, to close at $13.83 per share on October 24, 2007, with an intra-day 

low of $13.47 per share. 

• On November 9, 2007, Countrywide filed its Form 10-Q for 3Q07 late in the 

day, and Defendants warned that a credit downgrade could have dire effects 

on Countrywide’s business, stating that “all three rating agencies have 
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placed our ratings on some form of negative outlook.”  Further, according to 

the filing, if the Company’s credit ratings dropped any further, “our access 

to the public corporate debt markets could be severely limited.”  The next 

Monday, the stock closed down $.64 lower than Friday, at $13.19 per share, 

with an intra-day low of $13.05 per share. 
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• On November 20, 2007, rumors surfaced that Countrywide may seek 

bankruptcy protection due to liquidity concerns. Countrywide issued 

statement declaring it had ample capital, access to cash and was well-

positioned to benefit from the financial turmoil rocking the mortgage sector.  

The stock declined from a closing price of $10.57 per share on 

November 19, 2007, to $10.28 per share on November 20, 2007, with an 

intra-day low of $8.21 per share. 

•  On December 13 and 14, 2007, press reports revealed that both the Illinois 

Attorney General’s Office and the California Attorney General’s Office 

were investigating Countrywide’s lending and loan origination practices.  

Countrywide’s stock closed at $9.80 per share on December 14, 2007, 

compared to a closing price of $10.53 per share on December 12, 2007. 

• On January 8, 2008, the bankruptcy rumors resurfaced, based on liquidity 

concerns.  The New York Stock Exchange was forced to halt trading in the 

stock before the Company released a statement denying that it planned to 

file for bankruptcy. Countrywide shares declined more than 28% to close at 

$5.47 per share. 

• On January 9, 2008, shares of Countrywide slipped again after Defendants 

reported higher home loan delinquency and foreclosure rates in December. 

The stock closed at $5.12 per share. 

489. The declines in Countrywide’s stock price following these and other 

revelations, and the resulting damages suffered, are directly attributable to the 

market’s reaction to the disclosure of information that had previously been 
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misrepresented or concealed by Individual Defendants, and to the market’s 

adjustment of the Company’s stock price to reflect the newly emerging truth about 

Countrywide’s condition.  Had Countrywide known of the material adverse 

information not disclosed by Individual Defendants named herein, or been aware 

of the truth behind the Individual Defendants’ material misstatements, it would not 

have repurchased common stock at artificially inflated prices.      
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COUNT I 
 

Derivative Claim For Breach Of 
Fiduciary Duties Against All Individual Defendants 

490. Plaintiffs incorporate by reference and reallege each and every 

allegation set forth above, as though fully set forth herein. 

491. Each of the Individual Defendants owed and owes a fiduciary duty to 

Countrywide and its stockholders.  By reason of their fiduciary relationships, 

Individual Defendants all owed and owe Countrywide the highest obligation of 

good faith, fair dealing, loyalty and due care and diligence in the management and 

administration of the affairs of the Company, as well as in the financial accounting, 

auditing and reporting of the Company.  Moreover, Individual Defendants owed 

and owe the duty of full and candid disclosure of all material facts thereto. 

492. Individual Defendants have been responsible for the gross and 

reckless mismanagement of Countrywide.  Individual Defendants abdicated their 

corporate responsibilities by mismanaging the Company in at least the following 

ways: 

(a) allowing Countrywide insiders and a majority of the Board to unload 

shares before news of the Company’s financial woes became known to its public 

investors;  

(b) allowing Countrywide to markedly shift its lending practices to 

volatile sub-prime loans without adequately reserving for the inevitable risks that 

would befall Countrywide when interest rates increased and the real estate market 
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slowed;   

(c) allowing for woefully inadequate controls over the Company’s 

policies and practices with respect to underwriting and credit risk exposure which 

created the opportunity for Board members and Company’s insiders to sell more 

hundreds of millions of dollars worth of Countrywide stock at inflated prices;  

(d) allowing Countrywide’s financial statements to be artificially inflated 

through a host of accounting shenanigans;  

(e) permitting Mozilo to implement and then twice change the terms of 

his 10b5-1 plan which allowed him to unload more than $300 million in 

Countrywide’s stock;  

(f) taking steps to keep the price of Countrywide’s stock artificially 

inflated by initiating a share repurchase program which forced Countrywide to buy 

back shares from Mozilo, a majority of the Board and other Company insiders at 

inflated prices;  and 

(g) the outlandish compensation packages that the Board gave to Mozilo 

and other senior executives year after year that were out of proportion to actual 

performance.   
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493. All Individual Defendants, singly and in concert, engaged in the 

aforesaid conduct in intentional breach and/or reckless disregard of their fiduciary 

duties to the Company. 

494. Individual Defendants conspired to abuse, and did abuse, the control 

vested in them by virtue of their positions in the Company. 

495. By reason of the foregoing, Individual Defendants have breached their 

fiduciary obligations to Countrywide and its shareholders. 

496. Countrywide and its shareholders have been injured by reason of the 

Individual Defendants’ intentional breach and/or reckless disregard of their 

fiduciary duties to the Company.  Plaintiffs, as shareholders and representatives of 

Countrywide, seek damages and other relief for the Company as hereinafter set 
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497. Plaintiffs on behalf of Countrywide have no adequate remedy at law. 
COUNT II 

 
Derivative Claim For Gross 

Mismanagement Against All Individual Defendants 

498. Plaintiffs incorporate by reference and reallege each and every 

allegation set forth above, as though fully set forth herein. 

499. By their actions alleged herein, Individual Defendants, either directly 

or through aiding and abetting, abandoned and abdicated their responsibilities and 

fiduciary duties with regard to prudently managing the assets and businesses of 

Countrywide in a manner consistent with the operations of a publicly held 

corporation. 

500. As a direct and proximate result of Individual Defendants’ gross 

mismanagement and breaches of duty alleged herein, Countrywide has suffered 

substantial monetary damages, as well a further and even greater damage in the 

future, including damage to Countrywide’s reputation and good will.  Individual 

Defendants are liable to the Company as a result of the misconduct alleged herein. 

501. Plaintiffs on behalf of Countrywide have no adequate remedy at law. 
COUNT III 

 
Derivative Claim For Waste Of 

Corporate Assets Against All Individual Defendants 

502. Plaintiffs incorporate by reference and reallege each and every 

allegation set forth above, as though fully set forth herein. 

503. As a result of the improper conduct described herein, and by failing to 

properly consider the interests of the Company and its public shareholders by 

failing to conduct proper supervision, Individual Defendants have caused 

Countrywide to waste valuable corporate assets by: awarding excessive 

compensation to senior executives; conducting a share repurchase plan whose 

purpose was to allow executives to liquidate holdings and not to benefit the 
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Company or its public shareholders; and incurring potentially millions of dollars of 

legal liability and legal costs to defend Individual Defendants’ unlawful actions. 
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504. As a direct and proximate result of Individual Defendants’ waste of 

corporate assets, the Individual Defendants are liable to the Company. 

505. Plaintiffs on behalf of Countrywide have no adequate remedy at law. 
COUNT IV 

 
Derivative Claim Against 

Defendants Mozilo, Kurland, Garcia, 
Sambol, Robertson, Dougherty, Snyder, 

Cisneros, Donato, Cunningham, Russell And 
Sieracki For Insider Trading (Cal. Corp. Code § 25402) 

506. Plaintiffs incorporate by reference and reallege each and every 

allegation contained above as though fully set forth herein. 

507. Defendants Mozilo, Kurland, Garcia, Sambol, Robertson, Dougherty, 

Snyder, Cisneros, Donato, Cunningham, Russell and Sieracki (the “Inside Trading 

Defendants”), by reason of their relationship with the Company as officers and 

directors of the Company, had access, directly or indirectly, to material 

information about the Company not generally available to the public. 

508. The Inside Trading Defendants knowingly used material information 

about the Company, not generally available to the public, to facilitate the sale of 

Countrywide securities in the State of California for their own personal gain in a 

manner not available to the public. 

509. The Inside Trading Defendants knowingly used their positions at the 

Company to avail themselves of non-public information to facilitate the improper 

sale of Countrywide securities in the State of California for their own personal gain 

in a manner not available to the public. 

510. The Inside Trading Defendants sold Countrywide securities with 

actual knowledge that the value of these securities was inflated as a result of their 

actions, in violation of § 25402 of the California Corporations Code. 

511. The Inside Trading Defendants are liable to the Company pursuant to 
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§ 25402.5 of the California Corporations Code. 1
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COUNT V 
 

Derivative Claim For Aiding 
And Abetting Breaches Of Fiduciary 

Duty Against The Director Defendants 

512. Plaintiffs incorporate by reference and reallege each and every 

allegation contained above as though fully set forth herein. 

513. By reason of their positions as fiduciaries of the Corporation, 

defendants owed duties of due care, undivided loyalty, good faith, and truthful 

disclosure.  These Defendants violated and breached these duties. 

514. By virtue of their role in abdicating their duties of monitoring, 

oversight and management of the affairs of the Company, as alleged herein, the 

Director Defendants were able to, and in fact did, render aid and assistance to the 

Inside Trading Defendants in their breaches of fiduciary duty.  The Director 

Defendants did so knowing, or but for their gross negligence would have known, 

of the fiduciary breaches by the Inside Trading Defendants. 

515. As a direct and proximate result of the Director Defendants’ aiding 

and abetting the Inside Trading Defendants’ breaches of fiduciary duty, the 

Corporation has sustained, and will continue to sustain, substantial harm.   

516. The Director Defendants are liable to the Corporation as a result of the 

acts alleged herein. 
COUNT VI 

 
Derivative Claim Against All Individual  

Defendants For Violation Of Section 10(b) Of The  
Securities Exchange Act And Rule 10b-5 Promulgated Thereunder  

517. Plaintiffs repeat and reallege each and every allegation contained 

above as if fully set forth herein. 

518. Throughout the Relevant Period, Individual Defendants, individually 

and in concert, directly and indirectly, by the use and means of instrumentalities of 

interstate commerce and/or of the mails, engaged and participated in a continuous 
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course of conduct designed to artificially inflate the price of the Company’s 

common stock and enable Inside Trading Defendants to profit by selling hundreds 

of millions of dollars of the Company’s common stock at artificially inflated 

prices. 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

519. Individual Defendants employed devices, schemes, and artifices to 

defraud while in possession of material, adverse non-public information, and 

engaged in acts, practices, and a course of conduct that included the making of, or 

participation in the making of, untrue and/or misleading statements of material 

facts and/or omitting to state material facts necessary in order to make the 

statements made about Countrywide not misleading.  Individual Defendants also 

participated in a fraudulent scheme and artifice to defraud that included looting of 

the Company by, among other things, causing the Company to purchase 

Countrywide shares on the open market at artificially inflated prices to maintain 

the share price at a time when Inside Trading Defendants were selling 

Countrywide shares.  

520. Individual Defendants, as senior executive officers and directors of 

the Company, are liable as direct participants in the wrongs complained of herein. 

Through their positions of control and authority as officers and directors of the 

Company, each of the Individual Defendants was able to and did control the 

conduct complained of herein. 

521. Individual Defendants acted with scienter throughout the Relevant 

Period in that they either had actual knowledge of the misrepresentations and/or 

omissions of material facts set forth herein, or acted with reckless disregard for the 

truth by failing to ascertain and disclose the true facts, even though such facts were 

available to them.  Individual Defendants were among the senior management and 

the directors of the Company, and were therefore directly responsible for the false 

and misleading statements and/or omissions disseminated to the public through 

press releases, news reports, and SEC filings. 
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522. Individual Defendants participated in a scheme to defraud with the 

purpose and effect of defrauding Countrywide.  Individual Defendants caused 

Countrywide to purchase at least $2.4 billion in shares of Countrywide stock at 

prices Individual Defendants knew to be artificially inflated as a result of 

Individual Defendants’ false and misleading statements concerning Countrywide’s 

business and financial statements.  Moreover, Individual Defendants caused 

Countrywide to purchase the Countrywide shares at these artificially inflated prices 

knowing that Company’s repurchase plan would further maintain the artificial 

inflation at a time that the Inside Selling Defendants were themselves profiting by 

selling Countrywide shares on the basis of material, non-public inside information. 
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523. As described herein, Individual Defendants made the false statements 

and omissions knowingly and intentionally, or in such an extremely reckless 

manner as to constitute willful deceit and fraud upon the marketplace for 

purchasers of Countrywide securities during the Class Period.  Throughout the 

Class Period, Individual Defendants had a duty to disclose new information that 

came to their attention, which rendered their prior statements to the market 

materially false and misleading. 

524. Individual Defendants’ false statements and omissions were made in 

connection with the purchase or sale of the Company’s securities. 

525. Countrywide purchased shares on the open market relying directly or 

indirectly on Individual Defendants’ false and misleading statements and/or upon 

the integrity of the market price for Countrywide securities.  But for Individual 

Defendants’ fraud, Countrywide would not have purchased the securities at 

artificially inflated prices. 

526. The market price for Countrywide’s securities declined materially 

upon the public disclosure of the facts that had previously been misrepresented or 

omitted by Individual Defendants, as described above. 

527. By virtue of the foregoing, Individual Defendants have violated § 
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10(b) of the Exchange Act, and Rule 10b-5 promulgated thereunder, and caused 

Countrywide to sustain damages, as alleged herein. 
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528. Individual Defendants’ foregoing misconduct was not, and could not 

have been, an exercise of good faith business judgment.  Rather, it was intended to, 

and did, unduly benefit the Individual Defendants at the expense of the Company. 
COUNT VII 

 
Derivative Claim Against All Individual Defendants  

For Violation Of § 20(a) Of The Securities Exchange Act 

529. Plaintiffs repeat and reallege each and every allegation contained 

above as if fully set forth herein. 

530. The Individual Defendants acted as controlling persons of 

Countrywide within the meaning of § 20(a) of the Exchange Act, 15 U.S.C.           

§ 78t(a), as alleged herein.  By virtue of their positions as officers and/or directors 

of Countrywide, their high-level positions, and participation in and/or awareness of 

the Company’s operations, the Individual Defendants had the power to influence 

and control and did influence and control, directly or indirectly, the decision-

making of the Company, including the content and dissemination of the various 

statements that are alleged to be materially false and misleading.  The Individual 

Defendants were provided with or had unlimited access to copies of the 

Company’s reports, press releases, public filings and other statements alleged to be 

materially misleading prior to and/or shortly after these statements were issued and 

had the ability to prevent the issuance of the statements or cause the statements to 

be corrected. 

531. In particular, each of the Individual Defendants had direct 

involvement or intimate knowledge of the day-to-day operations of the Company 

during the Relevant Period.  Therefore, each is presumed to have had the power to 

control or influence the particular transactions giving rise to the securities 

violations as alleged herein, and exercised the same. 
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532. By reason of such wrongful conduct, the Individual Defendants are 

liable pursuant to § 20(a) of the 1934 Act.  As a direct and proximate result of the 

wrongful conduct, Countrywide suffered damages in connection with its 

repurchase of the Company’s stock during the Relevant Period. 
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COUNT VIII 
 

Derivative Claim Against Defendants 
Mozilo, Cisneros, Cunningham, Dougherty, 

Garcia, Robertson, And Sambol For Violation 
Of Section 20A Of The Securities Exchange Act  

533. Plaintiff incorporates by reference and realleges each and every 

allegation contained above as though fully set forth herein. 

534. Defendants, by reason of their relationship with the Company as 

officers and directors of the Company, had access, directly or indirectly, to 

material information about the Company not available to the public. 

535. Defendants knowingly traded on this material, non-public information 

about the Company. 

536. Defendants sold Countrywide securities with actual knowledge that 

the value of these securities was inflated as a result of Individual Defendants’ false 

and misleading statements and other fraudulent activities detailed herein. 

537. As part of Countrywide’s publicly disclosed share repurchase 

program, the Company purchased 38,641,941 shares of its common stock in 

November 2006, at an average price of $38.82 per share, and then purchased an 

additional 21,507,817 shares of common stock in May 2007, at an average price of 

$40.39 per share.  As such, Countrywide was as a contemporaneous purchaser of 

Company securities, pursuant to Section 20A of the Exchange Act, when the 

Individual Defendants sold Countrywide securities, as set forth in the chart below. 
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Defendant Date Of Sales Shares Sold Price Proceeds 
Cisneros 5/30/2007 5,075 $39.5 $200,462.50
Cunningham 11/1/2006 5,000 $38.28 $191,400.00
Dougherty 11/29/2006 22,790 $39.7 $904,717.42
Dougherty 5/8/2007 11,396 $42 $478,632.00
Dougherty 5/15/2007 22,790 $39.87 $908,564.37
Garcia 11/8/2006 2,500 $38.49 $96,233.00
Garcia 11/14/2006 12,500 $40.17 $502,080.00
Garcia 11/22/2006 2,500 $40.26 $100,653.00
Garcia 11/30/2006 2,500 $39.7 $99,254.00
Garcia 5/3/2007 2,500 $37.85 $94,625.00
Garcia 5/8/2007 12,500 $40.06 $500,723.75
Garcia 5/18/2007 12,500 $41.18 $514,712.50
Garcia 5/24/2007 12,500 $40.35 $504,360.00
Garcia 5/29/2007 2,500 $39.44 $98,610.00
Mozilo 11/1/2006 70,000 $38.34 $2,683,975.00
Mozilo 11/1/2006 23,000 $38.31 $881,074.80
Mozilo 11/6/2006 70,000 $38.46 $2,692,130.00
Mozilo 11/6/2006 23,000 $38.84 $893,379.80
Mozilo 11/10/2006 70,000 $38.93 $2,725,184.00
Mozilo 11/13/2006 70,000 $40.13 $2,809,268.00
Mozilo 11/16/2006 25,000 $40.65 $1,016,280.00
Mozilo 11/16/2006 23,000 $40.65 $934,968.40
Mozilo 11/20/2006 70,000 $40.2 $2,813,727.00
Mozilo 11/21/2006 25,000 $39.79 $994,782.50
Mozilo 11/21/2006 22,999 $39.79 $915,146.31
Mozilo 5/2/2007 70,000 $37.54 $2,627,779.00
Mozilo 5/4/2007 46,000 $38.03 $1,749,168.40
Mozilo 5/7/2007 46,000 $38.48 $1,770,195.00
Mozilo 5/8/2007 70,000 $38.78 $2,714,873.00
Mozilo 5/10/2007 70,000 $40.68 $2,847,390.00
Mozilo 5/14/2007 70,000 $40.26 $2,818,102.00
Mozilo 5/16/2007 46,000 $40.25 $1,851,628.80
Mozilo 5/18/2007 70,000 $41.14 $2,879,513.00
Mozilo 5/21/2007 46,000 $40.64 $1,869,518.20
Robertson 11/20/2006 60,000 $39.8 $2,388,000.00
Sambol 11/3/2006 14,000 $38.05 $532,687.40
Sambol 11/9/2006 14,000 $38.8 $543,198.60
Sambol 11/16/2006 14,000 $40.62 $568,674.40
Sambol 11/21/2006 14,000 $39.81 $557,401.60
Sambol 11/29/2006 14,000 $39.89 $558,458.60

 
538. As a contemporaneous purchaser, Countrywide was damaged by the 

actions of the Individual Defendants, as alleged herein. 
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